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IN THE SUPREME COURT
OF THE
STATE OF IDAHO

WILLIAM TROTTIER,
Petitioner/Respondent,

vs.
STATE OF IDAHO,
TRANSPORTATION DEPARTMENT,
Respondent/Appellant.

Appealed from the District Court of the Second
Judicial District of the State of Idaho, in
and for the County of Latah
HON. JOHN R. STEGNER, DISTRICT JUDGE

JOHNW. WALKER
ATTORNEY FOR RESPONDENT
EDWIN L. LITTENEKER
Special Deputy Attorney General

ATTORNEY FOR APPELLANT

Filed this _

day of----~--' 2012.

STEPHEN W. KENYON, CLERK

By _ _ _ _ _ _ _ __
Deputy

SUPREME COURT CASE NO. 39994-2012
VOLUMEIOFIVOLUME

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

IN THE MATTER OF THE DRIVER'S
LICENSE SUSPENSION OF WILLIAM
RICHARD TROTTIER.

)
)
)
)
WILLIAM RICHARD TROTTIER,
)
)
Petitioner-Respondent,
)
)
STATE OF IDAHO TRANSPORTATION )
DEPARTMENT,
)
)
Respondent-Appellant.
)
)

Supreme Court Case No. 39994-2012
Latah County Docket No. 2011-1069

CLERK'S RECORD ON APPEAL
Appeal from the District Court of the Second Judicial District of the State of Idaho,
in and for the County of Latah

HONORABLE JOHN R. STEGNER
District Judge

JOHN W. WALKER
ATTORNEY AT LAW
P.O. BOX 8447
MOSCOW, ID 83843

EDWIN LITTENEKER
SPECIAL DEPUTY ATTORNEY GENERAL
P.O. BOX321
LEWISTON, ID 83501

ATTORNEY FOR PETITIONER

ATTORNEY FOR RESPONDENT
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Date: 5/25/2012
Time: 03:24 PM

udicial District Court - Latah

User: RANAE

ROA Report
Case: CV-2011-0001069 Current Judge: John R. Stegner

Page 1 of 2

William Richard Trottier vs. State of Idaho, Transportation Department

William Richard Trottier vs. State of Idaho, Transportation Department
Date

Code

User

10/6/2011

NCOC

BETH

New Case Filed - Other Claims

BETH

Filing: L3 - Appeal or petition for judicial review or John R. Stegner
cross appeal or cross-petition from commission,
board, or body to district court Paid by: John W.
Walker, PA Receipt number: 0189064 Dated:
10/6/2011 Amount: $88.00 (Cashiers Check) For:
Trottier, William (plaintiff)

EXMN

BETH

Ex-parte Motion for Stay Pending Appeal

John R. Stegner

ORDR

TERRY

Order For Stay Pending Appeal

John R. Stegner

10/19/2011

NOTC

SUE

Notice of Lodging of Agency Record

John R. Stegner

10/20/2011

NOAP

SUE

Notice Of Appearance

John R. Stegner

APER

SUE

Defendant: State of Idaho, Transportation
Department Appearance Edwin L. Litteneker

John R. Stegner

NOTC

SUE

Notice of Estimate of Transcript Cost

John R. Stegner

REQU

SUE

Request for Scheduling Conference

John R. Stegner

REQU

BETH

Request for Copy of Agency Record

John R. Stegner

10/24/2011

HRSC

TERRY

Hearing Scheduled (Status 10/24/201111:30
AM) Telephone conference
John Walker 882-4536
Ed Litteneker 746-0344

John R. Stegner

11/2/2011

NOTC

SUE

Notice of Filing Agency Record

John R. Stegner

MISC

SUE

Agency Record

John R. Stegner

HRSC

TERRY

Hearing Scheduled (Appellate Argument
02/06/2012 11 :00 AM)

John R. Stegner

ORDR

TERRY

Order on Appeal

John R. Stegner

11/10/2011

NOTC

SUE

Notice of Filing Transcript

John R. Stegner

12/7/2011

BREF

SUE

Petitioner's William Trottier's Brief

John R. Stegner

1/6/2012

BREF

SUE

Brief of the Idaho Transportation Department

John R. Stegner

1/11/2012

REPL

SUE

Petitioner's Reply Brief

John R. Stegner

1/30/2012

HRVC

BETH

Hearing result for Appellate Argument scheduled
on 02/06/2012 11 :00 AM: Hearing Vacated

John R. Stegner

HRSC

BETH

Hearing Scheduled (Appellate Argument
02/16/2012 11 :30 AM)

John R. Stegner

ORDR

BETH

Order Vacating and Resetting Appellate
Argument

John R. Stegner

2/2/2012

CONT

TERRY

Continued (Appellate Argument 02/27 /2012
10:00 AM)

John R. Stegner

2/6/2012

ORDR

TERRY

Order Vacating and Resetting Appellate
Argument

John R. Stegner

2/21/2012

CONT

TERRY

Continued (Appellate Argument 03/19/2012
10:00 AM)

John R. Stegner

2/22/2012

ORDR

TERRY

Order Vacating and Resetting Appellate
Argument

John R. Stegner

11/4/2011

Judge
John R. Stegner

o·oo
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William Richard Trottier vs. State of Idaho, Transportation Department

William Richard Trottier vs. State of Idaho, Transportation Department
Judge

Date

Code

User

3/19/2012

DCHH

TERRY

Hearing result for Appellate Argument scheduled John R. Stegner
on 03/19/2012 10:00 AM: District Court Hearing
Held
Court Reporter: Sheryl L. Engler
Number of Transcript Pages for this hearing
estimated: less than 70 pages

CTMN

TERRY

Hearing result for Appellate Argument scheduled John R. Stegner
on 03/19/2012 10:00 AM: Court Minutes

3/29/2012

ORDR

BETH

Order Vacating Driver's License Suspension and John R. Stegner
Remanding to Idaho Transportation Department
with Instructions to Reinstate Driver's License

5/1/2012

NAPL

SUE

Notice Of Appeal

John R. Stegner

5/14/2012

REQU

SUE

Request for Additional Transcript and Record

John R. Stegner
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WALKER & PATTINSON
Attorneys at Law
1208 Alturas
P. 0. Box 8447
M.oscow, Idaho 83843
Telephone: 208-882-4536
Facsimile: 208-882-4580

1

.i

1

.11·

Attorney for Petitioner

WILLIAM TROTTIER
Petitioner,
VS.

STATE OF IDAHO
TRANSPORTATION DEPARTMENT,
Respondent.

)
)
)
)
)
)
)
)
)
)

JUDICIAL

Fee Category: L3
Fee: $88.00

Petitioner, William Trottier, by and through his attorney, hereby seeks judicial review of
the Findings of Fact and Conclusions of Law and Order ("Order") issued by the Idaho
Transportation Department ("ITD") on September 28, 2011, in ITD File No. 657000098436.
1.

Said order was issued following an administrative license suspension hearing

conducted on September 26, 2011.
2.

The ALS hearing was recorded by Hearing Examiner Skip Carter, and ITD should

be in possession of such recording.
3.

The issues on judicial review include, but are not limited to:
A.

A lack of reasonable and articulable suspicion to justify the stop;

B.

The Defendant passed the field sobriety tests; and

PETITION FOR JUDICIAL REVIEW

1

C.

The officer failed to adequately monitor and provide for the statutory
minimum fifteen (15) minute observation period

4.

A transcript of the ALS hearing conducted on September 26, 2011, is hereby

requested ..
5.

Counsel for Petitioner hereby certifies that all costs for preparation of the

transcript and/or record will be paid upon receipt of an estimate for the same.
this

6th

day of Octa ber, 2011.

I hereby certify that on the 6th day of October, 2011, I served a true and correct copy of
the foregoing document by the method indicated and addressed to the following:
Idaho Transportation Department
Drivers Services, Admin. Hrg. Section
P.O. Box 7129
Boise, ID 83707

PETITION FOR JUDICIAL REVIJEW

_ _ _ U.S. Mail
- - - Hand Delivered
-~- Overnight Mail
__,<:'---.:::... Facsimile (208) 332-2002

2
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WALKER & PATTINSON
Attorneys at Law
1208 Alturas Drive
P. 0. Box 8447
Moscow, Idaho 83843
Telephone: 208-882-4536
Facsimile: 208-882-4580
Attorney for Petitioner

WILLIAM TROTTIER
Petitioner,
VS.

STATE OF IDAHO
TRANSPORTATION DEPARTMENT,
Respondent.

)
)
)
)
)
)
)
)
)
)

Case No.:

t:.;< otI

~

EXPARTE
PENDING

Petitioner, by and through his attorney and pursuant to LC. § 67-5274, moves this court
for entry of an order staying the execution and/or enforcement of the Findings of Fact and
Conclusions of Law and Order issued by the Idaho Transportation Department ("ITD") on
September 28 2011, in ITD File No. 657000098436, and which sustained the suspension of
Petitioner's driving privileges from October 3, 2011, through January 1, 2012, for alleged failure
of evidentiary testing for alcohol concentration pursuant to LC. § l 8-8002A.
Relief is requested upon grounds including, but not limited to, the following:
1.

A stay of the Order and suspension of driving privileges is necessary to preserve

Petitioner's driving privileges during the pendency of appeal. Without such relief, petitioner will
be necessarily denied, as a practical matter, the relief which he is seeking by way of his appeal;
and
EXP ARTE MOTION FOR STAY
PENDING APPEAL

1

0010

2.

A stay is necessary in the interests of justice.
this 61h day of October, 2011.

)Ofln W)Walker, P.A.
~y

EXPARTE MOTION FOR STAY
PENDING APPEAL

for Petitioner

2

0 1

WALKER & PATTINSON
Attorneys at Law
I 208 Alturas Drive
0. Box 8447
Moscow, Idaho 83843
Telephone: 208-882-4536
Facsimile: 208-882-4580
Attorney for Petitioner

WILLIAM TROTTIER
Petitioner,
vs.
STATE OF IDAHO
TRANSPORTATION DEPARTMENT,
Respondent.

)
)
)
)
)
)
)
)
)
)

Case No.:

The exparte motion of Petitioner for stay pending appeal and a Petition for Judicial
Review having been filed with this court, and good cause appearing:
IT IS HEREBY ORDERED that the execution and/or enforcement of the Findings of
Faet and Conclusions of Law and Order issued by the Idaho Transportation Department ("ITD")
on September 28, 2011, in ITD File No. 657000098436, suspending Petitioner's driving
privileges is hereby STAYED during the pendency of appeal of said order. Petitioner's driving
privileges are therefore ordered reinstated during the pendency of appeal.
DATED this

b~of October, 2011.

ORDER FOR STAY PENDING APPEAL

1

._..
,-

0012

I hereby certify that on the
of October, 2011, I served a true and correct copy of
the foregoing document by
method indicated and addressed to the following:
Idaho Transportation Department
Drivers Services, Admin. Hrg. Section
P.O. Box 7129
Boise, ID 83 707

- - - U.S. Mail
- - - Hand Delivered

John W. Walker
Walker & Pattinson
P.O. Box 8447
Moscow, ID 83843

- - - U.S. Mail
- - - Hand Delivered

- - - Overnight Mail
t~/Facsimile (208) 332-2002

_ _ _ Overnight Mail
~'Facsimile (208) 882-4580

Edwin L. Litteneker
Special Deputy Attorney General
P.O. Box 321
Lewiston, ID 83501

ORDER FOR STAY PENDING APPEAL

2

00

Beth Schiller
Administrative Assistant, Driver Services
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83701-1129
Telephone: (208) 334-8755
Facsimile: (208) 332-2002

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
William Richard Trottier,
Petitioner,

v.
State of Idaho,
Department of Transportation
Respondent.

)
)
)
)
)
)
)
)
)
)
)

Case No.

Beth Schiller, Administrative Assistant of the Idaho Transportation Department, hereby
gives notice pursuant to I.R.C.P. 84(j) of lodging of the agency record in the above-captioned
matter. The parties shall have fourteen (14) days from the date of the mailing of this notice in
which to file with the agency any objections. If no objections to the record are filed with the
agency within fourteen (14) days, the record shall be deemed settled. Parties may pick up a copy
of the record between the hours of 8:00 a.m. and 5:00 p.m. at the Idaho Transportation
Department, 3311 West State Street, Boise, Idaho 83 703.
The Agency Record consists of the following documents:

NOTICE OF LODGING OF AGENCY RECORD - 1

0 14

Page Number

Description
Notice of Suspension
Evidentiary Test Results
Calibration Check
Instrument Operation Logsheet
Sworn Staternent
Copy of Citation #ISP0098436
Envelope frorn Law Enforcement Agency
Certification of Receipt of Law Enforcernent
Documents
Petitioner's Request for Hearing
Petitioner's Driver License Record
Evidence
Memorandurn Opinion
Notice of Telephone Hearing
Findings of Fact and Conclusions of Law and Order
Petition for Judicial Review
ExParte Motion for Stay Pending Appeal
Order for Stay Pending Appeal
Correspondence - Transcript

STATE'S EXHIBIT
STATE'S EXHIBIT 2
STATE'S EXHIBIT 3
STATE'S EXHIBIT 4
STATE'S EXHIBIT 5
STATE'S EXHIBIT 6
STATE'S EXHIBIT 7
STATE'S EXHIBIT 8
STATE'S EXHIBIT 9
STATE'S EXHIBIT 10
PETITIONER'S EXHIBIT A
PETITIONER'S EXHIBIT B

1
3

4
5
6-9

10
11

12
13-14
15-18
DVD
19-29
30-33
34-43
44-47
48-49
50-51
52

As of this DATE, October 14, 2011, a Transcript has [ x ], has not [ ] been requested by
the petitioner or his attorney.

DATED this 14th day of October, 2011.

/tu./ot A/-J~
· Beth Schill((r
Idaho Transportation Department

NOTICE OF LODGING OF AGENCY RECORD - 2

. 001

CERTIFICATE OF SERVICE
I hereby certify

on this 14th

of October, 2011, I caused to

served a true and

correct copy of the foregoing by the method indicated below, and addressed to the following:
JOHN W. WALKER
ATTORNEY AT LAW
P.O. BOX 8447
MOSCOW, ID 83843
EDWIN LITTENEKER
ATTORNEY AT LAW

_x_u.s. MAIL
HAND DELIVERED
OVERNIGHT MAIL
_TELECOPY (FAX)

l _ELECTRONIC MAIL
HAND DELIVERED
OVERNIGHT MAIL
_TELECOPY (FAX)

,

,XfvUA., ~LAA~'v

'Beth Schiller ~
Idaho Transportation Department

NOTICE OF LODGING OF AGENCY RECORD - 3
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WALKER & PATTINSON
Attorneys at Law
1208 Alturas Drive
0. Box 8447
Moscow, Idaho 83843
Telephone: 208-882-4536
Facsimile: 208-882-4580
Attorney for Petitioner

WILLIAM TROTTIER
Petitioner,
vs.
STA TE OF IDAHO
TRANSPORTATION DEPARTMENT,
Respondent.

)
)
)
)
)
)
)
)
)
)

Case No.: CV-2011-1069

AGENCY

Petitioner, by and through his attorney, hereby requests that a copy of the agency record
be sent to his attorney at the above address, fax number, or e-mail address of
walkerandpattinson@turbonet.com.
This request is made on the grounds that Petitioner's counsel is in receipt of the Notice of
Lodging of Agency Record, which lists the contents of the agency record, states that a copy can
be picked up from ITD in Boise, and points out that Petitioner has 14 days from the date of
mailing the notice (October 14, 2011) to file objections with the agency.
Petitioner's counsel is in Moscow, Idaho, and unable to pick up a copy of the record at
ITD in Boise. Therefore, counsel cannot evaluate whether there are reasons to object to said
record without receiving a copy via mail, fax, or e-mail.

REQUEST FOR COPY OF AGENCY RECORD

1

n

addition to requesting a copy of the record, Petitioner requests an extension of time for
filing any objections with the agency. Specifically Petitioner requests an extension of
from the date of mailing, faxing, or e-mail the record to Petitioner's counsel

days

which to object.

this 20th day of October, 2011.

) 6hll

.

0~~~

alker
or Petitioner

I hereby certify that on the 20th day of October, 2011, I served a true and correct copy of
the foregoing document by the method indicated and addressed to the following:
Beth Schiller
Idaho Transportation Department
Driver Services
P.O. Box 7129
Boise, ID 83701

_ _ _ U.S. Mail
- - - Hand Delivered
_ _ _ Overnight Mail
-=-='--- Facsimile (208) 332-2002

Edwin L. Litteneker
Special Deputy Attorney General
P.O. Box 321
Lewiston, ID 83501

_ _ _ U.S. Mail
- - - Hand Delivered
- - - Overnight Mail
_ _ _ Facsimile (208) 798-83 87

REQUEST FOR COPY OF AGENCY RECORD

2

0

Edwin Litteneker
Special Deputy Attorney General
Idaho Transportation
322 Main Street
PO Box 321
Lewiston, Idaho 83501
Telephone: (208) 746-0344
Facsimile: (208) 798-83 87
ISB No. 2297

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
WILLIAM TROTTIER,

)
)
Petitioner,
)
)
vs.
)
)
STA TE OF IDAHO
)
DEPARTMENT OF TRANSPORTATION,)
)
Respondent.
)

Case No. CV 11-1069

NOTICE OF APPEARANCE

and your attorney JOHN W. WALKER.

TO:

The appearance of the Department of Transportation is hereby entered in the aboveentitled action through the undersigned Special Deputy Attorney General. You are directed to
serve all further pleadings or papers, except process, upon the said attorney at his address above
stated.
DATED this

_!5__ day of October, 2011.
Edwin L. Litteneker
Special Deputy Attorney General

NOTICE OF APPEARANCE

1

0019

CERTIFY that a true
DO
And correct copy of the foregoing
Document was:
~--

Mailed by regular first class mail,
And deposited in the United States
Post Office
Sent by facsimile

____ Sent by Federal Express, overnight
Delivery
Hand delivered
To:

On this

John W. Walker
Walk & Pattinson
P.O. Box 8447
Moscow, Idaho 83843
/

?J

day of October, 2011.

Edwin L. Litteneker

NOTICE OF APPEARANCE

2

00 0

s·rATE OF IDAHO
OFFICE OF THE 1~-!TORNEY

GENER1~ L

LAWR)::N CE G. WASDEN

. OecernlJer ·14, 2010

SPECIAL DEPUTY ATTORNEY GENEF<AL APPOINTMENT

TO \/VHOl\J1 IT MAY CONCERN:
Edwin L. Litteneker, Attorney at Law, P. 0. Box 321, Lewiston, Idaho 8350'i-032 1, is
hereby appointed Special Deputy Attorney General for the purpose of representing the
State of Idaho in any appeal from a hearing officer's decision in Idaho Transportation
Department District 2 filed . pursuant to ihe authority of Idaho Code § 18-8002A,
Automatic License Suspension Program.
This letter of appointment will be included in the files of any court case, hearing, or other
matter in which he represents the State of Idaho in these appeals. This appointment is
effective through December 31, 2011.
Any courtesies you can extend to Mr. Litteneker in his conduct of business for the State
of Idaho, as my delegate, will be appreciated.
Sincerely,

Attorney General
LGW:blm

P.O. Bo;: 83720, Boise, Idaho 83720-0010
Telephone: (208) 334-2400, FAX: (208) 854-8071
Located at 700 W. State Street
Joe R. \iJi!liarns Building, 2nd Floor

OD21

/l

Ir

l.

Beth Schiller
Administrative Assistant, Driver Services
Idaho Transportation
3311 West State Street
P.O. Box 7129
Boise, Idaho 83701-1129
Telephone: (208) 334-8637
Facsimile: (208) 332-2002

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
William Richard Trottier,
Petitioner,
v.

State of Idaho,
Department of Transportation
Respondent.

)
)
)
)
)
)
)
)
)

Case No.
NOTICE
AGENCY RECORD

Pursuant to LR.C.P. 84(k), the attached agency record in the above entitled matter is now
deemed settled and is hereby filed.
DATED this 31st day of October, 2011.

~AA:A~~L
Beth Schiller
Idaho Transportation Department

NOTICE OF FILING AGENCY RECORD - 1

;·"

0022

CERTIFICATE OF SERVICE
hereby certify that on this 31st day

2011,

correct copy of the foregoing by the method indicated below,

caused to

served a true and

addressed to the following:

JOHN W. WALKER
ATTORNEY AT LAW
P.O. BOX 8447
MOSCOW, ID 83843

_X_U.S. MAIL
HAND DELIVERED
OVERNIGHT MAIL
TELECOPY (FAX)

EDWIN LITTENEKER
ATTORNEY AT LAW

_X_ELECTRONIC MAIL
HAND DELIVERED
OVERNIGHT MAIL
TELECOPY (FAX)

Copies of pages 1-52 of the Agency Record and a copy of Petitioner's Exhibit A were
mailed to John W. Walker on October 21, 2011. Copies of pages 53-56 of the Agency
Record were mailed on October 31, 2011.

Kfp A~/iL A-cAA-d___j{_y~
Beth Schiller -Idaho Transportation Department

NOTICE OF FILING AGENCY RECORD - 2

0023

SCHILLER

3311 WEST STATE STREET
POST OFFICE Box 7129
BOISE ID 83 707-1129
TELEPHONE: (208) 334-8755
FACSIMILE:
(208) 332-2002

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
William Richard Trottier,
PETITIONER,

CASENO ..

v.
STATE OF IDAHO,
DEPARTMENT OF TRANSPORTATION,
RESPONDENT,

THE FOLLOWING IS A LISTING OF THE DOCUMENTS CONSTITUTING THE AGENCY RECORD IN THIS
MATTER:

INDEX OF DOCUMENTS
Description
Notice of Suspension
Evidentiary Test Results
Calibration Check
Instrument Operation Logsheet
Sworn Statement
Copy of Citation #ISP0098436
Envelope from Law Enforcement Agency
Certification of Receipt of Law Enforcement
Documents
Petitioner's Request for Hearing
Petitioner's Driver License Record

Page Number
STATE'S EXHIBIT 1
STATE'S EXHIBIT 2
STATE'S EXHIBIT 3
STATE'S EXHIBIT 4
STATE'S EXHIBIT 5
STATE'S EXHIBIT 6
STATE'S EXHIBIT 7
STATE'S EXHIBIT 8

3
4
5
6-9
10
11
12

STATE'S EXHIBIT 9
STATE'S EXHIBIT 10

13-14
15-18

1-2

0

4

Evidence
Memorandum Opinion
Notice of Telephone Hearing
and
Findings of Fact and Conclusions of
Petition for Judicial Review
ExParte Motion for Stay Pending Appeal
Order for Stay Pending Appeal
Correspondence - Transcript
Correspondence - Transcript (2)
Request for Copy of Agency Record

PETITIONER'S EXHIBIT A
PETITIONER'S EXHIBIT B

DVD
19-29
30-33
34-43
44-47
48-49
50-51
52
53
54-56

DATED THIS 3 lST DAY OF OCTOBER, 2011.

X:X.e~A-x~
-13etl1 Schiller ..,,
Idaho Transportation Department

0 25

1. l have reasonable grounds to believe that you were driving or were in physical control of a motor vehicle while under the influence of
alcohol, chugs, or other intoxicating substances; You are required by law to take one or more evidentiary test(s) to determine the
concentration of alcohol or the presence of drugs or other intoxicating substances in your body. After swJmunng. .iu.rm~. ~;st\:SJ·YO
when practical, at your own expense, have additional test(s) made by a person of your own choosing. You do
a lawyer before taking any evidentiaiy test(s) to detennine the alcohol concentration or presence of drugs or
in your body.
2. If you refuse to take or complete any of the offered tests pursuant to Section 18-8002, Idaho Code:
A. You are subject to a civil penalty of two hundred fifty dollars ($250).
B. You have the right to submit a written request within seven (7) days to the
of ...J~'.:::'.::::L":~!'.~:::;:~::::::·t:u'11trty
hearing to show cause why you refused to submit to or complete evidentiary testing and why your driver's license should not be
suspended.
C. If you do not request a hearing or do not prevail at the hearing, the comi will sustain the civil penalty and your license will be
suspended with absolutely no ch·iving privileges for one ( 1) year if this is your first refusal; and two (2) years if this is your second
refusal within ten (10) years.
3. If you take and fail the evidentiary test(s) pursuant to Section 18-8002A, Idaho.Code:
A. I will serve you with this NOTICE OF
that becomes effective thirty (30) days from the
of service on this notice
suspending your driver's license or driving privileges. If this is your first failure of an evidcntiary test within the last five (5) years,
your driver's license or driving privileges will be suspended for ninety (90) days with absolutely no driving privileges of any kind
during the first thirty (30) days~ You may request restricted non~commercial driving privileges for the remaining sixty (60) days of the
suspension. Restricted driving privileges will not allow you to operate a commercial motor vehicle. If this is not your first failure of an
evidentiary test within the last five (5) years, your driver's license or driving privileges will be suspended for one (1) year with
absolutely no driving privileges of any kind during that period.
B. You have the right to an administrative hearing on the suspension before the Idaho 'fnmsportatfon Department to show cause why
you failed the evidentiaiy test and why your driver's license should not be suspended. The request must be made in writing and
received by the department within seven (7) calendai· days from the
of
of this NO'TICE
SUSPENSION. You also
have the right to judicial review of the Hearing Officer's decision.
4. If you become enrolled in and are a participant in good standing in a chug court approved by the supreme court drug court and mental
health court coordinating committee under the provisions of chapter 56, title 19, Idaho Code, you shall be eligible for restricted noncommercial driving privileges for the purpose of getting to and from work, school or an alcohol treatment program, which may be granted
by the presiding judge of the drug court, provided that you have served a period of absolute suspension of driving privileges of at least
forty-five (45) days, that an ignition interlock device is installed on each of the motor vehicles owned or operated, or both, by you and that
you have shown proof of financial responsibility.

~.;;;;...;~.;;;;..;;~;;;;;.;;;:;._.;;;;..;::.=;;~:;.,;.,;;;;..;:;;;.;;;;;.;;;;..;.

If you have failed the evidentiary
your driving privileges are hereby suspended per #3 above,
commendng thirty (30) days from the date of service of this notice.
If a blood or urine test was administered, the department may serve a
Notice o[SuspensiolJ. upon receipt of the test resl!lts.

~~~

Department use only

Failure:

White Copy - If failure - to ITO; if refu~al - to Court

D Urine/Blood

D Refusal

Yellow Copy - to Law Enforcement

Pink Copy - to Court

Goldenrod Copy - to Driver
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a wiitten request
seven
days to the
indicated ou the face of this notice fur a
you refused to submit .to or complete evidentiary testing. This is your opportunity to show cause why you refused to submit or failed to ·~v1.H!J'"""
testing and \Vhy your driver's license should not be suspended.

ff you fail to requisst a hearing or do not prevail at the hearing, you are subject to a $250 civil penalty and the comt
no
for one (1) year for your first offense, or for two
years
driving piivileges with
(unless you meet the provisions of paragraph 4 as noted in the Suspension Advisory on the reverse side).

your driver's license and/or

You
served
Notice
a peace
grounds to believe that you were operating a vehicle while intmdcated.
After submitting to the test(s ), you may, when practicable, have additional tests conducted at your own expense.

If you take the evidentiary test(s) and the results indicate an alcohol concen!Tation of .08 or greater (.02 or greater if you are urtder 21.years of age), or the
presence of di11gs or other intoxicating substances in violation of the provisions of Sections 18-8004, l 8-8004C, and 18-8006, Idaho Code, the peace officer
shall:
··
Serve you with this Notice of Suspension, which becomes effective thfrty (30) days after the date of service indicated on the reverse side of this notice.
Failure of an evidentimy test will result in a ninety (90) day suspension of illiving privileges, with absolutely no driving privileges during the first thirty (30)
days of suspension. You may request restricted drivLng privileges dwing (he final sixty (60) days of the suspension. If this is not your first failure of an
evidentiary testwithjp th.e last five (5) years, all of your driving privileges. will be suspended for one (1) year with aosolutely no chiving' p1ivileges of any
kind (unless you meet the provisions of paragraph 4 as noted in the Suspension Advisory on the reverse side).

2. If you were operating or in physical control of a commercial vehicle and the evidentiar; test resulis indicate an alcohol concentration of:
A.

.04 to less than .08, yom commercial driving privileges will be suspended for ninety (90) days. You will have absolutely no conm1ercia! diiving
privileges of any kind.

B.

.08 or greater (.02 or greater if you are under 21 years of age), or test results that indicate the presence of drugs or other intoxicating substances, all of
your chiving privileges will be suspended for ninety (90) days, with possible non-conunercial driving piivileges fort.he final sixry ( 60) days of the
suspension. You will have absolutely no comrnercial chiving privileges of any kind during the full ninety (90) day suspension.

C.

If this is not your first failme of an evidentiary test within the last five (5) years, all of your driving piivileges will be suspended for one (1) year and
you will have absolutely no driving privileges of any kind (unless you meet the provisions of paragraph 4 as noted in the Suspension Advisory on the
reverse side).

to request an
on the suspension before the Idal::oTrm.i.sDortation Department. Your request must be made in
writing and be received by the department no later than seven (7) calendar days after the date of service of this Notice o{Suspension. The request
and must include your name, date of birth, driver's license number, date of arrest, and daytime telephone
number because the hearing will be held by telephone. The burden of proof, by preponderance of evidence, shall be upon the driver as to the issues raised in the
hearing, pursuant to Section 18-8002A(7), Idaho Code.
If you request a heaiing, it shall be held within twenty (20) days of the date the hearing request was received by the Idaho Transportation Department (Section
18-8002A, Idaho Code).

decision of the Hearing Officer by seeking judicial review to the District Court (Section l 8-8002A, Idaho Code). Your appeal must be
proceeding in the District Court, pilrsuant to Chapter 52, Title 67, Idaho Code.

are suspended for a peiiod of ninety (90) days pursuant to Section 18-8002A, Idaho Code, you may request restricted diiving
privileges for the final sixty (60} days of the suspei1sion (ID APA Rule39.0L70;) Restricted driving piivileges will not.allow you to operate acommercial
motor vehicle~ You may make your written request for restricted driviitg privileges at any time after the service of th.ls Notice of Siispension.

re1nstate:d on
u~1.1.:;uo1uu, you will be required to pay a reinstatement fee. Any other suspension imposed by the court for this offense will
require an additional reinstatement

an .... .,,..,JUUl,.,,
suspension for failing evidentiary """'t•n•nr•
• Make your request in writing, including a daytime telephone number, to the Idaho Transportation Department, Driver
Services Section, PO Box 7129, Boise ID 83707-1129, or
• Fax your request to Driver Services at (208) 332-4124, or
• Email your request to DriverRecords@itd.idaho.gov

have questions or need additional information regarding this notice or your driving privileges, call Driver
at
334-8735.
L~~~-C...C..~
-···--···~·~~·~··-

Lifeloc Technologies, Inc.
Sequence
v6. 2 4d
Serial No.
90203831
Units:
BrAC
Event No.:
Date:
# Type
1) Air Blank
2) Auto Test
3) Air Blank
4) Auto Test

153
09/03/2011

Time
02: 43
02: 44
02: 46
02:46

Result
.000
.148
.000

.144

Subject
I.D. WILLIAM TROTTIER

Operator

003
SEP

2 2011

Lifeloc Technologies, Inc.
Sequence
v6.24d
Serial No.
90203831
Units:
BrAC

Last Calibrated:
Cal Standard:
Time:
Date:

.206
10:41
08/18/2009

Last Check:
Cal Standard:
Result:
Time:
Date:

.080
.074
13:16
09/03/2011
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Instrument Serial Number:

91!J12[l383l1 - Unit #6

Agency: ldah'.o State Police

, Of(, ·p V.

c:>c.•::--~~-'-~~--''--~~~~~~~~~---1!~~~1==~~d=:~~dl-~~~---,-.~~~~'--~~~~~~~~--r-+-~~-+--~~··~-~
Wai
C)')l

certify that this document is a true, exact, complete and unaltered photocopy of the original instrµment
operations log. ~~~~~~~H-~~~~·,.-~
.

#

THE STATE OF IDAHO,
Plaintiff,
COURT CASE NUMBER_ _ _ _ __
PROBABLE CAUSE AFFIDAVIT IN SUPPORT
OF ARREST AND/OR REFUSAL TO TAKE TEST
Defendant.
DOB:
SSN/DL:
State: Ida

\

State of Idaho,
County of
I, Trnoper Jacob Schwecke the undersigned, being first duly sworn on oath, deposes and says
that:

1. I am a peace officer employed by the Idaho State Police.
2. The defendant was arrested on September 03, 2011 at 0249 hours for the crime of driving
while under the Jinfl1ll!ence of alcohol, drugs, or any other intoxicating substances (2nd!
offense) pursuant to Idaho code section 18~8005(4). Second or more DUI offense in the last
ten years? Yes - Misdemeanor
Other Offenses:
3. Location of Occurrence: Northbound U.S. 95 at apprmdmately D Street

4. Identified the defendant as: TROTTIER, William R. by: Driver's License
5. Actual physical control established by: Observation By Mfiant
6. I believe that there is probable cause to believe the defendant committed such crime because
of the following facts:
(NOTE: You must state the source of all information provided below. State what you observed
and what you learned from someone else, identifying that person):
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Departmental

#

PROBABLE CAUSE FOR STOP AND ARREST:
l,
September 03, 2011? at
0214
patroHing north ~~~·u~

megall. right
tmm onto
marks at the apprmdmate center of the
moved onto U.S. 95 straddling the passing
vehicle for approximately 20 to 30 feet. The GMC then moved Jfuilly back Jinto the eastern
most lane of traveR and contimrned northbound. I adivated
emergency overhead lights
and conducted a traffic stop
to
ISP Coirporal CHnt
Balldwin arrived on~scene to m;siist.
I apprnached the vehnde
the od([lr of an akoholk beverage
glassy and bfoodshot

~~~·~~A<'""

eyes were

3. The driver iidentiifJied hlimseRf as
12/041/1968) wfith
his Idaho Driver's License. I noticed theire was a older adult male passenger in the vehicle.
I asked TROTTJiER how
alcohol he'd ll::onsumed that evenfing. TROTTIER informed
me he'd had a couple of beern. After running a driver's check? I asked TROTTIER to exit
the vehiide to perform the standardized field sobriety tests.
4. I asked TROTTIER if he'd had any recent lhead trauma. He informed me he had
sustained a head injury due to an accident. I asked TROTTIER if he was on any illegal
drugs or prescription medications. TROTTIER informed me he was not.
5. Horizontal Gaze Nystagmus: I observed both of TROTTIER's eyes were tracking
equally and his pupils appeared to be tlhe same size. I observed a lack of smooth pursuit
both of TROTTIER's eyes. I observed a distinct and sustained nystagmus at maximum
deviation in both of TROTTIER's eyes. While conductill1g the test, I cm.llld smelil the odor
of an alcoholic beverage coming from TROTTJilER's breath. TROTTIER met 4 decision
points out of a possible 6 with a failure being 4 or more points. I checked TROTTIJER's
mouth for foreign material and did not observe any.
6. Walk and Turn: I explained and demonstrnted the Walk and Turn test. TROTTIER
lost his balance during the instruction phase of the Walk and Turn test. I asked
TROTTIER if he had any questions. TROTTIER stated he did not. TROTTIER
performed an improper turn. TROTTIER met 2 decision points out of a possible 8 with ai
failure being 2 or more points.
7. One Leg Sfand: I explained and demonstrated the One Leg Stand test. I asked
TROTTIER if he had any questions. TROTTIER stated he did not. TROTTIER placed
his foot down before instructed. TROTTIER was swaying visibly throughout the One Leg
Stand test. TROTTIER met 2 decision points out of a possible 4 with a failure being 2 or
more points.
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I was detaiming
for suspkion oJf drivnng
the •uJU'""'',u""-akohol and/oir dirugs. I read the Admirnist:rative License Suspension (ALS) advisory
Dmring the mandafory fifteen
waiiti1ng
I Jremalined dose
"''"'''""'"''" us. I
or see
oir vomit After the mandatory fifteen
after listening to the
~~nn~"'
pr~vided two b:rreath
advnsory, TROTTIER agreed fo submit to a breath test
srump!es on the Lifeloc FC20. The resudts were .148/.144.

9. I informed TROTTIER JI was placing hiim
driving under the influence
oJf akohol and/or drugs. I placed TROTTIER uculA'-""-·'""'Ul"'· I
the handcuffs for
prnpie:ir fit and double locked them. I searched
weapons Jin frnnt of my patrol camera.
were
rear seat of my patrol vehnde on the passenger side.
10. At TROTTIER's request, JI released his vehicle to
sober. I transported TROTTIER to the
County

was Incensed and

lJL I booked TROTTIER nnto the Latmh County Jail! for diriivnng while umder the influence
of akoholl, drugs, or :<my other intoxicating substances (2nd offense) pu:rs1uu:mt to Idall:no code
sedfon 18-8005(4), I released TROTTIER to ~he msfody oJf the Latah County Jail staff and
had no further contact with him.
D.U.1. NOTES
Odor of alcoholic beverage: Yes
Admitted drinking alcoholic beverage: Yes
Slurred speech: No
hnpaired memory: No
Glassy/bloodshot eyes: Yes

Sobriety Tests-Meets Decision Points?
Gaze Nystagmus: Yes
Walk & Tum: Yes
One Leg Stand: Yes
Crash Involved: No Injury: No

Other:
Drugs Suspected: No Drug Recognition Evaluation Performed: No
Reason Drugs are Suspected:
Prior to being offered the test, the defendant was substantially informed of the consequences of
refusal and failure of the test as required by Section 18-8002 and 18-8002A, Idaho Code.
Defendant was tested for alcohol concentration, drugs or other intoxicating substances. The
test(s) was/were performed in compliance with Section 18-8003 & 18-8004 (4), Idaho Code, and
the standards and methods adopted by the Department of Law Enforcement.
Breath Instrument Type: Lifeloc FC20
BAC: .148/.144
Name of person administering breath test: Jacob Schwecke
Date Certification Expires: 03/31/2013

Serial # 058871

Videotape # Arbitrator
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By my signature and in the presence of a person authorized to administer Oaths in the State of
Idaho, I hereby solemnly swear that the information contained in this document and attached
and correct to the best of my
reports and documents that may be included
information and belief.

Subscribed and sworn to me

on~=fL>""'~ g

· Zc:> 1\

(Date)

0 ~-bt,h_~w~

®©

___

OTARYPUBLI ~IDAHO

ORDER
Based upon the above Affidavit, the Court hereby finds that there is
Probable Cause to believe that a crime or crimes has been committed,
and that the Defendant committed said crime or crimes.
Dated this _ _ day of _ _ _ _ _ _ _ , 20_ , at ____ hours.

MAGISTRATE

Page 4 of 4
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In the court designated below the undersigned certifies that he/she llas
just and reasonable grounds to believe and does believe that on:
Citation#:
Date/Time: 09/03/2011

03:20 AM

I hereby certify service upon the defendant personally
Signature of O f f i c e r : - - - - - - - - - - - - - - - - Officer Name: J SCHWECKE
Officer ID: 3577
Agency Name: IDAHO STATE POLICE
Witness:
Address:

DR#: l 11000732

IN THE DISTRICT COURT OF THE
JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE
COUNTY OF LATAH
STATE OF IDAHO

Serial#:

I VIOLATOR
Last Name: TROTTIER
M
First Name:WILLIAM
DOB
Hm. Addre
Phone:
Cty, St, Zip: MOSCOW, ID 8384300000
Height: 510 Weight: 170 Sex: M Eyes: BLU
Hair: BRO
DL#:
DL State: ID Lie. Expires:2014
Class
16+ Persons:
Hazmat:N
GVWR 2600i+:N
Commercial vehicle driven by this driver: f\l
Bus. Name:
Bus. Addr:
Bus. Phone:

I REGISTRATION

Yr. Veh: 1982
Veh. Lie#: 1 LA.0228
Make: GMC
Model:JMY
Color: RED
Style: LL
VIN: 1G5EK18H2CF524887
Carrier US DOT#:

This is a MISDEMEANOR charge in which:
NOTE: If you fail to appear within the time allowed for your
appearance, another charge of failure to appear may be filed
and a warrant may be issued for your arrest.

1.

You may be represented by a lawyer, which will be at your
expense unless the judge finds you are indigent

2.

You are entitled to a trial by jury if requested by you.

3.

PLEA OF NOT GUilTY: You may plead not guilty to the
charge by appearing before the clerk of the court or the
judge, within the time allowed for your appearance, at which
time you will be given a trial date.

4.

PLEA OF GUilTY: You may plead guilty to the charge by
going to the clerk of the court, within the time allowed for your
appearance, at which time you will be told if you can pay a
fixed fine or whether it will be necessary for you to appear
before the judge;
OR
You may have your fine determined by a judge at a time
arranged with the clerk of the court, within the time allowed
for your appearance.

5.

You may call the clerk of the court to determine if you can
sign a plea of guilty and pay the fine and costs by mail.

State: ID

I LOCATION
Upon a Public Street or Highway or Other Location Namely:
NORTHBOUND US95 NEAR D STREET

I VIOLATIONS
Did commit the following Offense(s), In violation of State Statute,
Infraction Citation:N
Misdemeanor Citation:Y
Posted Speed:
Observed Speed:
Accident: N
Date/Time: 09/03/2011 02:14 AM
: 118-8004(1
M 2
DRIVING UNDER THE INFLUENCE (SECOND OFFENSE WITHIN 10
YEARS - WA 07/30/2009)

I plead guilty to the charges.
Defendant (if authorized by clerk of magistrate court)
MAIL TO:
LATAH COUNTY MAGISTRATE COURT
PO BOX 8068

#3:

MOSCOW, ID 83843-0568

I COURT INFORMATION
LATAH COUNTY MAGISTRATE COURT
522 SOUTH ADAMS RM 119
MOSCOW, ID 83843-0568
(208) 883-2255
Court Date: 09/12/2011
Court Time: 08:00 AM

Fine #1: MUST APPEAR
Fine #2:
Fine#3:
Fine#4:

SEP 1 2 2011
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Idaho State Police
2700 N and S Highway
Lewiston ID 83501-1732

FIRST-CLASS

endicia.com

ATTN: Driver Services - ALS
Idaho Transportation Department
PO Box 7129
Boise,
83707-1129
h+I I• II I 1IIa.!I11'111 •rn ij. i
'u Irn I11
1
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I hereby certify that the following documents were received from the
incorporated together**:

H

;~
K!r
LL:l

·tt

·o'
D
D

~

'D
D
D
D
D
D
D
D
D

~
D
D
D
D
D
D
D
D
D

attached

Notice of Suspension Advisory Form - Original
Notice of Suspension Advisory Form - Goldenrod
Evidentiary Test Results
Instrument Calibration Check
Instrument Operations Log
Certificate of Analysis/ Approval
Instrument Certification
Officer Certification and/or Business Card
Sworn Statement
Incident/ Arrest/Narrative Reports
Witness Statements
Interview
LAW Incident Table
Main Radio Log
Affidavit and/or Order Finding Probable Cause
Influence Report
D.U.L Intoxicant Report
Pre-Booking Information Sheet
Photocopy of Citation(s)
Evaluations
Impound Report
Towed Vehicle Report
Field Sobriety Tests
Vehicle Collision Report
Teletype Records
Request of Prosecuting Attorney for Information
Miranda Rights
Photocopy of Driver's License-License NOT Seized
Photocopy of Driver's License-License Seized

Other documents attached and/or incorporated together**:

D

D

D

D

D
Signature of ·iver Services Employee
** St~1ples and other attaching ,Jcviccs arc typically removed from documents for the puqmsc of photocopying and scanning.
Revised 7-2006

01
0

09/06/2011

04:24

.208882451

JOHN vJALKER

PAGE

_] w·all<er & Pattinson Est. 1954
'lJ J

:j

02/02

LS_t6

·------,.~-------------.:!!=--

1208 Alturas Drive •P.O. Box 8447 ·Moscow, Idaho 8384J

Attorneys at Law (A nonpartnersh.ip)

;i

• Mos~ow 208-832~4536
• Pullrn~n 509-334-0350
• .l"~cshnilc 208-882-4580

John W. Walker, P.A.~
Mk.had]. l'~ttingnn, A.m1ci;i.~c:•

September 6, 2011

• Liccnocd in l<l~ho and WAAhington

VIA FACSIMILE AND U.S. MAIL
FACSIMILE#: {208) 332-4124

IEXHtBlT

iq
------~~
/ ..

\...,,.,.....,•• ~............ ..,.""-.!..,,.=',_...,,... ,_.,_,,,,,.,,_,_

Idaho Transportation Depal"tment
Driver Services Section
P.O. Box 7129
Boise, ID 83707·1129

Re:

Administrative Hearing Reque.rt.

To Whom It May Concern:
Please be advised that an Adininistrative Hearing is being requested for William Trottier,
horn December 4.• 1968, Idaho Driver's License Nl.unher JA372300I. Mr. Trottier's date of
arrest was September 3, 2011. His daytime telephone number is (208) 301-8916. Pursuant to
Ida.ho Code § 18-8002A(7), the issues to be rajsed at the hearing shall include, but are not limited
to, the following:
1.

2.
3.

4.

5.

Wl1ether the peace officer had legal cause to stop Mr. Trottier;
Whetl1er the officer had legal cause to believe Mr. Trottier was driving ot in
actual physical control of his vehicle while under the iJJ.flue11ce of alcohol;
Whether the test results showed an alcohol concentration in violation of section
18~8004, Idaho Code;
Whether the test for alcohol conce11tration administered at the direction of the
officer was conducted within the requirements of sectio11 l 8~8004( 4), Idaho Code,
oJ" whether the testing equipment was functioning properly when the test was
administered; and
Whether Mt. Trottier was informed of the consequences of .submitting to
evidentia.ry testing as required by section 18~8002A(2), Idaho Code.

Mr. rrottiet requests that the administrative hearing be conducted by telephone at my
office. Our office telephone numbet is (208) 882-4536. Thank you.
Sincerely,
WALKER & PATTINSON

~/~@t?'~
P.A.

~alker,

cc:

Mr. John C. Trottier (via hand delivery)

013
0038

TIME RECEIVED

6
09/05/2011

2011 5:10:27
04:24

PM MDT

2088824580

REMOTE CSID

PAGES

2088824580
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JOHN WALKER

1208 Alturas Drive
P. O. Box 8447
Moscowi ID 83843

STATUS

Received
PAGE

01/02

Phone: (208) 882-4536

Fax:
(208) 882-4580
walke.nuidpattfnson@turbonet.com

To:

Idaho Transportation Dept I Attn Driver Services

Fax#: (208) 332-4124

From:

Sonserrai Kimsey

Date: September 6, 2011

Subject:

William Trottier

Pages: -~-.!!.--
(Incltiding cove1' sheet)

Best wishes.

Sonserrai Kimsey
Paralegal
CONFlDENTIALITY NOT.ICE: The clocument(s) accompanying this facsimile transmission contain(s) confidential information
belonging to the sender which is legally privikged. The information fs intended only for the use of the individual or entity stated on this
fonn. Tfyou <lre not the intended rec::ipfont, you are hereby notified that any disclosure, c6pying, di$tributiot1 onhe taking of any action in
reliance on the contents of this information is strictly prohibited. If you have received this transmission in error, please immediately notify
tis by telepho11e (co ltect, if necessary) to arrange for disposition of the original documents. If you have any problems with this transmission,
p.lease contact Sonscrrai Kimsey at (208)882-4536.

(208)
735
dmv.idaho

50051-IA
REQUESTED BY

(208)

D R I V E R
FOR:
TROTTIER, WILLIAM RICHARD
1753 EAST F ST
MOSCOW

PAGE

TROTTIER, WILLIAM RICHARD
1753 EAST F ST
MOSCOW

ID 83843

334-8736

1

ID 83843

L I C E N S E

R E C 0 RD

LICENSE NO:
BIRTH DATE:
ISSUED: 12/20/2010
EXPIRES: 12 Io 4 I 2·0 14

09/14/2011

ISSUE TYPE:
CLASS:
OPR STATUS:
CDL STATUS:
DRV TRAIN:

DL
B -N
VALID
VALID
YES

RSTR: ATTACH INTRLK
TYPE

DATE

CLS

DESC

DOC #

MFLM 08/21/06 CDL SKILLS TEST RESULTS

A01147614

MFLM 09/05/06 CDL SKILLS TEST RESULTS

A01157375

COMM: 09/06/06 10-YEAR CHECK:

000000000

ID*

SUSP 07/02/09 O/S DUI

TO 09/30/09 REIN 02/22/10 OPR WA 100085998
TO 09/30/09 REIN 02/22/10 CDL
MFLM A01685760

DISQ 07/02/09 O/SDUICDLNCV

OPR 450A01685056
TO 07/02/10 REIN 07/02/10 CDL
MFLM A01685760

CITN 05/02/09 O/S DUI
LOC:WASHINGTON
CONV 07/30/09 GLTP PTS:O
CRT:
FINE:
0.00 COSTS:
0.00 JAIL DAYS:
0

RCVDOl/25/10
A01685056
PROBATION:

0 BAC:

L062 02/17/10 SR22/FEE REQUIRE

WA 100085998

Ll06 02/17/10 CONV RLP 30 DAYS

WA 100085998

Ll90 02/17/10 DIS/CRT CONV

450A01685056

CONTINUED

0
()ff40

(208)
dmv.

50051-IA
REQUESTED BY

(203) 334-8736
TROTTIER,

WILLI~l~

1753 EAST F ST
MOSCOW

DRIVER
FOR:
TROTTIER, WILLIAM RICHARD
1753 EAST F ST
MOSCOW

ID 83043

PAGE

RICHARD

2

ID 83843

L I C E N S E

09/14/2011

R E C 0 RD

LICENSE NO:
BIRTH DATE:
ISSUED: 12/20/2010
EXPIRES: 12/04/2014

ISSUE TYPE:
CLASS:
QPR STATUS:
CDL STATUS:
DRV TRAIN:

DL

B -N
VALID
VALID
YES

RSTR: ATTACH INTRLK
TYPE

DATE

DESC

CLS

DOC #

MFLM 02/17/10 AMENDED SUSP DATES

A.01685760

L061 02/18/10 SR-22 REQUIREMNT

WA 100085998

MFLM 02/19/10 MICROFILM FILE - FEE PAID

A01698320

L051 02/22/10 SR-22 REINSTATE

WA 100085998

L083 02/22/10 DIS/SPEC NOTE

450A01685056

MFLM 02/23/10 SR-22 INSURANCE RECEIVED

A05687574

L058 07/02/10 REINSTATE COMMER

450A01685056

Ll95 09/13/11 LIFETIME DISQ

657A05885297

COMM 09/14/11 STOP 78 DELETED
PEND 10/03/11 ALS08+0RDRUG

BY: 50051 (DL)
TO 01/01/12
TO 01/01/12

09/07/2011
OPR 657000098436
CDL
MFLM A.05885297

CONTINUED

01
00 1

Driver Services , PO Box 7129
ID 83707-1129

50051-IA

(2013) 334-8736

REQUESTED BY: TROTTIER,

WILLIA!~

1753 EAST F ST
MOSCOW

D R I V E R
FOR:
TROTTIER, WILLIAM RICHARD

1753 EAST F ST
MOSCOW

ID 83843

RICHARD

PAGE

ID 83843

L I C E N S E

09/14/2011

E C 0 R D

LICENSE NO:
BIRTH DATE:
ISSUED: 12/20/2010
EXPIRES: 12/04/2014

ISSUE TYPE:
CLASS:
QPR STATUS:
CDL STATUS:
DRV TRAIN:

DATE

DESC

CLS

PEND 10/03/11 2/MOREMAJVIO

l3 -N

VALID
VALID
YES

24 MONTH POINTS: 0

DOC #

OPR 657A05885297
CDL
MFLM A.05885297

TO 99/99/99

12 MONTH POINTS: 0

DL

I

RSTR: ATTACH INTRLK
TYPE

3

36 MONTH POINTS: 0

POINTS ASSESSED ARE FOR DEPARTMENTAL USE ONLY, IN DETERMINING SUSPENSIONS
FOR POINTS OR HABITUAL VIOLATIONS.

***
***

ACTION PENDING
ACTION PENDING

***
***

END OF EXISTING RECORD
AS AN EMPLOYEE OF THE TRANSPORTATION DEPARTMENT, I AM AN
OFFICIALLY APPOINTED CUSTODIAN OF DRIVING RECORDS.
I
HEREBY CERTIFY THE FOREGOING IS A TRUE AND CORRECT COPY
OF THE ORIGINAL DRIVING RECORDS OF THIS DEPARTMENT.

SEPTEMBER 14, 2011
CUSTODIAN 0

DRIVER RECORDS

CONTINUED

00 2

50051 IA

(208) 334-8736

REQUESTED BY: TROTTIER, WILLIAM RICHARD

1753 EAST F ST
MOSCOW

D· R I V E R
FOR:
TROTTIER, WILLIAM RICHARD
1753 EAST F ST
MOSCOW

ID 83843

l?AGE

ID 83343

L I C E N S E

R E C 0 RD

LICENSE NO:
BIRTH DATE:
ISSUED: 12/20/2010
EXPIRES: 12/04/2014

09/14/2011

ISSUE TYPE:
CLASS:
OPR STATUS:
CDL STATUS:
DRV TRAIN:

DL
B -N
VALID
VALID
YES

RSTR: ATTACH INTRLK
TYPE

DATE

DJESC

CLS

DOC #

SECTION 49-203 IDAHO CODE PROHIBITS THE RELEASE OF PERSONAL INFORMATION
CONTAINED IN DRIVER LICENSE RECORDS TO UNAUTHORIZED PARTIES, WITHOUT THE
EXPRESS WRITTEN CONSENT OF THE INDIVIDUAL THE INFORMATION PERTAINS TO.
AS AN AUTHORIZED REQUESTOR YOU MAY RECEIVE THIS INFORMATION BUT YOU MAY
NOT RE-RELEASE OR RE-SELL IT.
***END OF DLR PRINT***

4

i8Y

Of D!SiHil'l'
LA/Ali cou<1·T'VCOURT

·---. ......,"'···--.:::-DEPUry
,!JC"'
I

DISTRICT

IN

THE

DOUGLASS.DENNESON,

)
)

Petitioner,

)

vs.

Case No. CV-2010-1363

)

MEMORANDUM OPINION

)
)

STATE OF IDAHO
)
TRANSPORTATION DEPARTMENT, )
)

Respondent.

)

Douglas S. Denneson ("Denneson") has petitioned this Court for judicial
review of the administrative suspension of his driver's license which was imposed
by the Idaho 'l'ransportation Department ("the Department").

BACKGROUND
On September 26, 2010, at approximately 10:48 a.m., Idaho State Police
Trooper ,Jacob Schwecke ("Schwecke") stopped the pickup Donnoson was driving
for speeding on U.S. Highway 95. The stop occurred near milepost 358 in Latah
County, north of Moscow. The stop was recorded visually via a recorder located in
the front of Schwecke's patrol car and audibly via a microphone located on
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Schwecke's person. Schwecke approached Denneson and stated he could smell
alcohol coming from

vehicle. After

alcohol the night before, Schwecke asked him to exit the truck to perform some
field sobriety tests by the side of the road on Highway 95. After conducting the
horizontal gaze nystagmus test, Schwecke told Denneson he was going to start the
fifteen-minute mandatory waiting period. Schwecke then checked Denneson's
mouth.
Schwecke next walked Denne son back to the passenger side of his patrol
car, proceeding slightly ahead of Denne son and to his right. Schwecke continued
to converse with Denneson. Schwecke then retrieved some items from inside his
patrol car. The two then walked back to Denneson's vehicle with Denneson
proceeding slightly ahead of Schwecke and to Schwecke's right.
Schwecke next explained the walk and turn test to Denneson,
demonstrating part of it for him. During the demonstration, Schwecke looked
down at his feet and turned his back to Denneson for a total of 13 seconds. (Video
from 12:01:18 to 12:01:31.) Schwecke was positioned a short distance away from
Denneson during the demonstration.
The two walked back to the patrol car again and Schwecke opened the car
door, retrieved the breath testing equipment, and closed the door. (Video at
12:04:48.) Numerous vehicles passed throughout the fifteen-minute observation
period. Schwecke administered the first breath sample more than fifteen minutes
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after he initially checked Denneson's mouth. Denneson's BAC on the first test was
.035. On the second test his BAC measured .032. Because Denneson was under
twenty~one

years old at the time, he was arrested for driving under the influence

of alcohol in violation of I. C. § 18-8004.
The Department suspended Denneson's driver's license. Denneson sought
review of his suspension through the administrative procedure available to him.
At the administrative license suspension ("ALS") hearing held on December 8,
2010, Denneson's attorney argued that the fifteen-minute monitoring period had
not been properly observed. Following the hearing, Hearing Officer Dustin Jansen
, issued findings of fact and conclusions ofla w, sustaining Denne son's license
suspension. In his findings, the Hearing Officer noted that "Officer Schwecke's
affidavit states the evidentiary test was performed in compliance with Idaho Law
and ISP Standard Operating Procedures." Findings of Fact and Conclusions of
Law and Order at 4. Additionally, the Hearing Officer stated that "[a]fter review
of the audio/video, it cannot be concluded that the observation period was not
properly administered." Id. On appeal, Denneson argues the fifteen-minute
monitoring period was not properly observed.

STANDARD OF REVIE\V
According to LC. § 18-8002A(8), "[a] party aggrieved by the decision of the
hearing officer may11$seek judicial review of the decision in the manner provided for
judicial review of final agency action provided in chapter 52, title 67, Idaho Code."
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A court must affirm the action under review unless the agency's findings,
inferences, conclusions, or decisions (a) violate statutory or constitutional

provisions; (b) exceed the agency's statutory authority; (c) are made upon unlawful
procedure; (d) are not supported by substantial evidence in the record as a whole;
or (e) are arbitrary, capricious, or an abuse of discretion. I.C. § 67-5279(3). To

succeed on teview, a party challenging an agency decision must demonstrate that
the agency erred in a manner specified in LC.§ 67-5279(3). See I.C. § 67-5279(4);

Price v. Payette County Ed. of County Comm'rs., 131 Idaho 426, 429, 958 P.2d 583,
586 (1998). The court's review "must be confined to the agency record." LC.§ 675277. Idaho Code§ 67-5279(1) states that when reviewing an agency decision, a
court "shall not substitute its judgment for that of the agency as to the weight of
the evidence on questions of fact." An agency's factual determinations ai·e binding
on a reviewing court, even where there is conflicting evidence before the agency, so
long as the determinations are supported by substantial evidence on the record.

Marshall v. State Dep't of Transp., 137 Idaho 337, 340, 48 P.3d 666, 669 (Ct. A1)p.
2002) (citations omitted).
Resolution of this issue turns on the identification and construction of the
regulations governing the administration of the breath test. This is a question of
law over which this Court exercises free review. State v. Remsburg, 126 Idaho
. 338, 339, 882 P.2d 993, 994 (Idaho Ct. App. 1994); see also In re Schroeder, 147
Idaho 476, 479, 210 P.3d 584, 587 (Idaho Ct. App. 20m)) (stating that the
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interpretation and application of statutory law and administrative rules or
regulations presents purely legal issues over

appellate courts have free

review).
ANALYSIS
1. Schwecke failed to
minutes.
Breath alcohol tests must be administered according to Idaho State Police
Standard Operating Pxocedures: Breath Alcohol Testing ("ISP SOPs") in order for
their results to enjoy a presumption of reliability. In re Schroeder, 14 7 Idaho 476,

478, 210 P.3d 584, 586; see also ISP SOP§ 6. The purpose behind the mandatory
monitoring period is to make sure the operator observes the subject for any event
that might make the results of the test inaccurate through the introduction of
mouth alcohol. State v. Carson, 133 Idaho 451, 453, 988 P.2d 225, 227 (Ct. App.
1999).

If the necessary procedures are not strictly followed, test results will be
inadmissible unless the State can establish, through expert testimony, the
reliability of the results notwithstanding the procedural deviation. Id. (relying on
State v. Charan; 132 Idaho 341, 343, 971P.2d1165, 1167 (Ct. App. 1999)).
Accordingly, "[n]oncompliance with these procedures is one of the grounds for
vacating an administrative license suspension under I. C. § 18-8002A(7)(d)." In re
1Vlahicrin, 140 Idaho 656, 658-59, 99 P.3d 125, 127-28 (Ct. App. 2004). As noted in
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Wheeler v. Idaho Transportation Department, 148 Idaho 378, 386, 223 P.3d 761,
768 (Ct.

2009), the rnandatory nature of these

is established through

use ofthe word "must." The Department is given no leeway where a mandatory
procedural requirement is concerned.
One such required procedure is the fifteen-minute pre-test waiting period
during which "the [test] subject must be monitored ... [and] the subject should not
be allowed to smoke, drink, eat, or belch/burp." ISP SOP§ 6.1. Such events could
introduce alcohol into the subject's mouth. Carson, 133 Idaho at 453, 988 P.2d at
227. If any of those events occur, the operator must wait another fifteen minutes,
before testing, to allow re-absorption to occur. State v. DeFranco, 143 Idaho 335,
337, 144 P.3d 40, 42 (Ct. App. 2006). Further, the ISP SOP provide that, "[d]uring
the monitoring period, the Operator must be alert for any event that might
influence the accuracy of the breath test." ISP SOP § 6.1.4.
The mandated monitoring period is "not an onerous burden" unfairly foisted
upon law enforcement officials. DeFranco, 143 Idaho at 338, 144 P.3d at 43. The
operator is not required to "stare fixedly" at the subject for fifteen minutes.

Bennett v. State, Dep't of Transp., 147 Idaho 141, 144, 206 P.3d 505, 508 (Ct. App.
2009) (cit3;tion omitted). However, the monitoring must "be such as could
reasonably be expected to accomplish the purpose of the requirement." Carson,
133 Idaho at 453, 988 P.2d at 227. This requirement is ordinarily met if the
operator "stays in close physical proximity to the test subject so that the officer's
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senses of sight, smell and hearing can be employed." DeFranco, 143 Idaho at 338,
P.3d at 43. Use

sight alone, however, is not enough. Bennett, 147 Idaho at

144, 206 P.3d at 508. When an officer's sense of sight is impaired, he must be able
to use his senses of hearing and smell to properly observe the subject. DeFranco,
143 Idaho at 338,

3d at

Idaho courts have found noncompliance with the fifteen-minute monitoring
period in several instances. In Bennett, the court found noncompliance because
the officer left the room twice during the monitoring period. 147 Idaho at 145, 206
P.3d at 509. In DeFranco, tho court found noncompliance where the officer
left the patrol car's rear door ajar and then entered through the front
passenger door, called dispatch momentarily, and removed his breathalyzer
equipment ... [from the] front seat .... [and] walked around to the rear of
the vehicle, opened the trunk and looked through a file box in the trunk ...
143 Idaho at 336, 144 P.3d at 41. There, the court found noncompliance even
though the officer testified he could see DeFranco through the gap between the
trunk and the vehicle and that he would have heard a burp. Id. In Carson, the
court found noncompliance where the officer watched the subject intermittently
through the mirror while driving him to the station. Also in Carson, the officer
had a hearing aid, it was raining, and the windshield wipers were on. 133 Idaho
at 453, 988 P.2d at 227.

In contrast to Bennett, DeFranco, and Carson is State v. Remsburg, 126
Idaho 338, 339, 882 P.2d 993, 994 (Ct. App. 1994). In Remsb11'rg,· the court found
compliance where the officer sat next to the subject and programmed the testing
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device, waited for it to warm up, and xead the required advisory to her. In

Remsburg, although the officer failed to maintain visual contact, he appeared to

have full use of his other senses.
In this case, Schwecke was not always in a physical position to watch
Denneson, or alternatively to use his sense of smell and hearing to accomplish the
purpose of the monitoring period. While Schwecke's affidavit indicates he properly
observed the mandatory fifteen-minute waiting period, "an affidavit alone is
insufficient to support a finding that proper procedures were followed." Bennett v.

State, Dep't of Transp., 147 Idaho at 145, 206P.3d at 509. The Court must look at
the record as a whole.
From the time the fifteen-minute waiting period began, to the time the
initial breath sample was taken, over seventy vehicles passed by on U.S. Highway
95, which is a busy two-lane road. (Video from 11:59:00 to 12:15:54.) Schwecke's
attentiort was occasionally diverted from Denneson, and circumstances indicate
Schwecke's senses of hearing and smell were also inhibited. Schwecke and
Denneson were outside of their cars during the entire fifteen minutes, and similar
to the officer's actions in DeFranco, on two different occasions Schwecke leaned in
to retrieve items out of his patrol car. (Video at 11:59:46 and 12:05:52.) Although
Schwecke was not far from Denneson at this time, his attention was diverted and
his senses were impaired when reaching into the car.
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Further, while demonstrating the walk and turn, Schwecke had his eyes to

ground or his back turned to Denneson for thirteen seconds. (Video from
12:01:17 to 12:01:30.) During the time Schwecke's vision was directed away from
Denneson, passing traffic and the outdoor setting further inhibited his senses of
hearing and smell. Also, during the demonstration Schwecke was worried about
avoiding passing traffic, further distracting him from monitoring Denneson.
Finally, it is difficult to conclude that Schwecke was alert to any burps during the
administration of the Field Sobriety Tests ("FSTs") during the waiting period. To
properly administer the FSTs, Schwecke should have been focused on Denneson's
feet during the walk and turn and one leg stand tests. However, to properly
administer the waiting period, Schwecke needed to observe Denneson for any
burps or regurgitation. By trying to do two things at once, Schwecke was not
doing what is required by the SOPs. The large source of noise and

in~bility

to

smell any burps substantially impaired Schwecke's ability to supplement any
visual observations with his other senses to ensure nothing occurred that would
affect the accuracy of the test.
The standa1·d set forth in the ISP SOP regarding the monitoring period is
the officer must be alert for anything that might affect the accuracy of the test. See
ISP SOP 6.1.4. (Emphasis added.) As Carson demonstrates, an officer can be in
close proximity to the individual, but conditions may still exist that render the
monitoring period inadequate. It is clear that at several points during the
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monitoring period, Schwecke could not properly employ his senses of hearing, sight
and smell. rrhe

Officer's conclusion that Schwecke properly monitored

Denneson is therefore not supported by substantial evidence.
CONCLUSION
The Hearing Officer's findings are not supported by substantial evidence in
the recotd as a whole. Consequently, the Hearing Officer's decision is VACATED
and the ease is REMANDED.
Dated this

J oh1 R. Stegner
District Judg·e
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SERVICE
I do hereby certiiy that full, true, complete and correct copies of the foregoing
Memorandum Opinion were delivered in the following fashion to:

[ --l

Edwin L. Litteneker
322 Main St.
P.O. Box 321
Lewiston, ID 83501

U.S. Mail
] Overnight Mail
] Fax
] Hand Delivery

[
[
[

The Idaho Transportation Department
Le gal Section
PO Box 7129
Boise, ID 83707-1129

·~j

[
[
[

U.S. Mail
] Overnight Mail
] Fax
] Hand Delivery

~___,]U.S.

Deborah L. McCormick
McCormick Law Office, PLLC
116 E. Third St. Ste. 201
P.O. Box 10005
Moscow, Idaho 83843

[
[
[

Mail
] Overnight Mail
] Fax ·
] Hand Delivery

<

On this;) day of July 2011.

c=ki OrvfU/LJJt/n_,
Deputy Clerk
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PHONE:
TROTTIER, WILLIAM RICHARD
1753 EAST F ST
MOSCOW

ID

83843

(208) 334-8736

SEPTEMBER 14, 2011
LIC#
FILE#:
DOB:

NOTICE OF TELEPHONE HEARING
A HEARING WILL BE HELD PURSUANT TO YOUR REQUEST REGARDING THE
ADMINISTRATIVE LxCENSE SUSPENSION DATED SEPTEMBER 03, 2011.
THE
HEARING WILL BE CONDUCTED BY TELEPHONE CONFERENCE CALL ON
SEPTEMBER 26, 2011 AT 2:00MT . THE TELEPHONE CALL WILL BE PLACED TO:
(
) YOU, AT TELEPHONE #:
(XXX) YOUR ATTORNEY: JOHN WALKER
AT TELEPHONE #: 208 882-4536
THE HEARING OFFICER PRESIDING AT THE HEARING WILL BE SKIP CARTER

**********************************************************************

*
*
*

YOU HAVE 7 DAYS FROM THE DATE OF THIS NOTICE TO REQUEST A
CONTINUANCE FOR GOOD CAUSE SHOWN.
FAILURE TO REQUEST A
CONTINUANCE WITHIN 7 DAYS MAY RESULT IN THE DENIAL OF REQUEST.

*

*
*

**********************************************************************
THE HEARING OFFICER MAY TAKE OFFICIAL NOTICE OF THE PETITIONER'S
DRIVER'S LICENSE RECORD AS MAINTAINED BY THE IDAHO TRANSPORTATION
DEPARTMENT, THE IDAHO ADMINISTRATIVE PROCEDURE ACT 04.11.01, ALL
MANUALS ADOPTED UNDER IDAPA RULES 11.03.01 AND 39.02.72, IDAHO
STATUTES, CITY AND COUNTY ORDINANCES, AND REPORTED COURT DECISIONS.
THE HEARING WILL BE CONDUCTED ACCORDING TO THE PROVISIONS OF TITLE 67,
CHAPTER 52, IDAHO CODE, AND THE RULES OF PRACTICE AND PROCUDURES OF
THE IDAHO TRANSPORTATION DEPARTMENT.
IF YOU NEED FURTHER ASSISTANCE,
PLEASE CALL (208) 332-2005

CC: JOHN WALKER

029

10014

~

THE IDAHO TIUNSPOl'ltATION
ADMINISTRATIVE HEARING UNIT'S PJHONE NUMBieR
l:ll2-2!!02. THE f~AlllNG l'l!J'l\JIV'i<''"'i;i IS f'O
'1'1:21, BOISE IC tli:mH'-1129.

,,,

The
I@ YOUR
yoYir ifl'ittom®)f ~n

Chlllfl(l;lfil

@f
i©

@nd giving @vldtn~ bllfo!'lll th@
!:lop th® l!Ul!l~m1ion VOIJ ITTU!il d@mon$!rmle lo

Th@
iili!i©
lfOIE lli'
Hl!l<iiring Offie®r by Ill prl!lponde:Jranc§J of th«!!

®11id@n~th.it

1.
2.
3.
4.

5.

~

Th® p®lllCS o~r did nol hav®
~u~llll to $lop you.
Th® pal;le® offi!Alr did nol hGl\I® l~ii!I C<!Uill® to beli®V® you W!lf'® driving or in 101ctul!ll physiC<il control of rn motor vi;ihicl® whil® undir:r th® influenc®
o1 i>lcohol, drugl!l or oth®r intmdca!ing ~ub®!!lnC\lilil in vlolllltion of th® pravi!ilan of Section 16-8004, 18-8004C, or 16-6000 ldlilho Cod®.
Th® ®11icliiintililry te\lll did not 1dHlW llln ailcohol cone@n!rllltlon or pre!!r.>na1 of druQ>B or oth®r lntoi:ICiiting sub!ll®nceui in violaition of Sectkrn 1~
9004, 18-8004C or 1l:J-1!006 ld&1r10 Cod®.
Th® test for lllk:ohol, druglil or oth111r lntoidCl!llfng 11ubllll&inC111il\ W!Hl not conducted lr1 <1~rd!llne® with lhEJD rnquireml!!nti; of Sectior1 18-8004(4),
ld1J1ho Cadet, or th® !&sting equiprMnl Willtli nol l'unciionlng pro~rty when !hit !®®t W!!Ul 1iidminist111rl!ld.
You w@r® not informl!ld of th!!l con~qUMOi!!l of 1llubmittlng to evid®nti[!lry l!!stinQ.

If )fOY n!Nd HISl@tliiin©® to ""4i"'i'l."l"!:!!lil1Kl!I
Adminil!ltr<1tlve H®&irlng Unit llll

bll©®llliifll of i'l~©h, h®lllii'lng, 1!!!nlll1.1em1e. or oth111r
N®Oi!!Ml®ry lllmMgl!lmE1nb1 Cliln b® m®d® to
you.

imm®di01t@ly conlllld

th~

ol ti1GJ Rlil~Ynt for H@11rlng. Hov'®v®r, upon showing goo<!
Thfll .Admlnletntiv®
myi;~
h@lci \1'1lthln tw®111ty (~O) dll)f® r:JJf tht
ClilUH, the H®i;irlng Offl~r m@y gr11nt llii'l ®l'rti>milon of up to t®n (10) !ilddi!ionlill d@y111 which to hold th® h®1uing. Any ®lct®n~ionl'! shrull no~ sti;iy lhl!!I
~u@pension, or th® durgtJon of your !®mi;ior®ry ~rmit (if on@ Wli&J i$i;u®d).
J:>

D@eum®nbi to bl! pl'ff®ntod to th® H®lilrlng Oft'letr 11~ thl!l 11elllring f©r 111© eomilld!llrlllill!:in anD ®nclollled with this hl11l1rlng notlc®. Any
ii!ddltlonal l"Jllllev111nt docum®nbi l"ll)t®lv®d ~l1 thl'l de~riln111r.t 11fbir this hililal not.le• wlll bl! mallod to you. You haw® a right to obj<&ct to 111®
inclulilion of <iny docum®ntl into the h@fllring rnicord. Th® H®!i!rlng Oflicer will milk® the fiMI d©termin!!Uon. You <11!!0 h<JV® th® right lo subm~ oth®r
documentm to the H®aring ~r for con$id®r111ion. Th®ID® documentm rnu@t b® provided prior to th® h®!1lring.

;;.

An mttom111y or other adwlt r@prn11ntli1Rh.•@ may F®pr®l!illlrat lfOJY 111t the h111arlng, but ropr®ill®nlatlon i11 nol r®quired. It ii!l your responsibility to
11rr11ng111 for CJny type of repro111onlatlon.

}>

11 you lnt111nd to call wltn®U@lll, it ifll your rneponlllibility to hlllV® thoM wiln®Hl!lill mveil!llbll!l on thr::i dlilllll lilnd tim® of th® hl!lillring. Th® lmw do®ill not
r®quir111 th® lllrr®s!ing ofllcer to be preHnt 111 the h®arlng un'®ss ioubpoen@®d.

J;>

If your wltneun Int unwilling to part!clpabi voh.mtlnll!J, or d!!eum111nbi anD not provldod voluntllii'lly, you may i;ubmlt a n>qll©it to the
H®&inne Offh::@r that ti l!!Ub~nm be hu1uod. Plftae mall or fax li!ny roiquHtlll for aubpo.nam to thl!l lnformeitlon provldod above. Thill
should Include lh® nlillTll!l of th® witnElllllll 11nd ®ny docum®ntl or re<:ordill in pon®Hlon of th111 witn11ss you wh\\h to b® produced. Upon laaul!lnce of
the aubpo.na by th® He11ii'lng Offtcer, yoy wlll bl! rnponalbl111 to nrv• th111 fllub~na ao ti'!® wlm"1il at IHat n houl'l!i pli'lor to the htllllrli'lg
and provld© 111 c111rt!fleato of liltrvlee to tlie Htarlng Offte111r prior to the ht>!!lii'lng d!llbi. You m11y bl! n>qulllld to pay In eidv11nce, I~ dfin11mded,
wltnffs 1"1@ 11Jnd t111111111I fNlil In acc@rdanee wltll ld1Jh<11 Clvll Proeed1.1rn.

>

Hel.\lrlngm llAI conclllct.d In an Informal bm mdtrly m111nll'l4flf All !©11Jtimony ill t21k®n under oath or illffirmation. Th® Hse1ring Offie®r h!ils !hl!l
muthority for th® conduct of th111 hearing 11nd will:
1.
Explain the.i iuu«11 11nd th@ melillning of ll'lrmill th11I illr© nol cleiarty und®ratood.
2. Expliiin th® ord@r in which you will ltmtify, milk qusstions or offl!lr r11butt11I.
3.
A!il!!isl you in smiting questlomi of oth.ir wiln®sse1.
4.
Qwution you mnd witn®U®ll to obl!!in r@l®11mnt fmcilll.
5.
O©tsrmin@ if t!'.lstlmony mnd document!! b@lng offl!lred lilfl!I rnlev111nt.
6.
Mciintli!in control of !hill hHring so It will progreH in an ordrarly m<1nnli!Jr th'1ll prot©cis your right!!i.
7.
lsmua ei written de~ion following th® h®aring.

;.

Your rlghm In a hHrlnQ <ilre:
1.
To hava a r®prasl!lntlllive.
2.
To testify.
3.
To preeent witn©!!!l®& 1:1nd docum11intm.
4.
To question witn®l!Hlil.
5.
To respond to thl!l evid©nce pr@sent@d.
6.
To make 11 briaf statooient of your po11ition mt thl!l ()nd of thei hl!laring.

210!®

P.

You m!ily ll@tltlon for th® dlmqumllflc:atlon of th® aulgnod Ne1ming Offlc:@r and hiwe a new on® 11ppolntod If you hiilvo cauH to b@ll©v© th.lilt
th@ aHlgnctd officer Is bin, pn>judlc:od or for eom© rHmon un1t1bl© w gl11@ you rn l'fillr h111rnrlng on th111 mmtt11r. Tho pEiMion must bt::i sent to tho
Adminlstrativa H@@ring Unit Offie@. Your llll.Jlllp@n@lon @hmll not be iltlllfod If lilUCh ill p@tltlon FHUfbi In th@ d@llly or th@ h@arlng.

;.

Ir you wlmh to clilnc:©I your hHrlng, your l'@(jl.!®®t mUflt be mmll®d or f111®d to th© lnformliltlon provld0d <1bov®. F<11llure to do mo will Nilmult In
th® hHrlng proc@@dlng n mchodulod lllnd a d©h!Ylt finding being rnlllOI© In your 01be@nc0.

iP

If you nHd lo l'l!lqu~t a contlnuanc@ or l'lllflthlHlul© th111 h©arln&J. Th111 r@qu@et must be m111llod or flllll©d lo th© Information provld!Dd l!lbov®
prior to the hHrlng d!itlll. If th@ h0lllrlng cannot oo ht1ld within 30 d&iyrn from th® dmhl of M1rvlco you will m.~ed lo lnclud<11 11 9tate1mint In
your ri~quHt thlllt eay111 you Ile: knowledge !hat ths hHrfn&J wlll not be h@ld within th0 30 dilly mtliltutory !Im©, 11nd lhiil you mra i!IW31'© lhmt
your lilUfll~nllllon wfll l'Mliilln In effect

Est.1954
Attorneys at Law (A nonpartnership)

1208 Alturas Drive P.O. Box 8447 Moscow, Idaho 83843
0

' Moscow
' Pullman
'Facsimile

John W. Walker, P.A.*
Michael]. Pattinson, Associate*
' Licensed in Idaho and \i\lashington

208-882-4536
509-334-0350
208-882-4580

September 21, 2011

VIA EXPRESS MAIL ONLY:
ML Skip Carter
Idaho Transportation Department
Driver Services Section
P.O. Box 7129
Boise, ID 83707-1129
William Trottier
File N
DOB:

8436

Dear Mr. Carter:
Enclosed herein please find the Petitioner's Exhibit List with regard to William Trottier' s
Administrative License Suspension Hearing scheduled to occur on Monday, September 26, 2011
at 2:00 p.m. (MT).
Additionally, enclosed herein please find a CD of William Trottier's September 3, 2011
traffic stop, which is Petitioner's Exhibit B.
Finally, enclosed herein please find a copy of fodge Stegner's July 1, 2011 Memorandum
Opinion regarding Denneson v. State ofldaho Transportation Department, which is Petitioner's
Exhibit C.
Thank you.
Sincerely,
WALKER & PATTINSON
tt?t:/~l

alker, P.A.
JWW:sk
Enclosures: As Listed Above
cc:
William Trottier

0 2

0 57

The State's Exhibit List Numbers 1-10 incorporated herein
as
CD of traffic st

ember 3, 2011.

Stegner's Denneson v. State of Idaho

E.

G.

I.

M.

0

)
)
)
)
)
)
)

JA3723001

657000098436

This matter came on for administrative license suspension hearing on September
26, 2011 by telephone conference. John W. Walker, Attorney at Law, represented
Trottier.
The suspension set out in the Notice of Suspension served pursuant to Idaho Code
§18-8002Ai is SUSTAINED.

EXHIBIT LISTii
1. Notice of Suspension
2. Evidentiary test results
3. Calibration Check
4. Instrument Operations Logsheet
5. Sworn Statement
6. Copy of Citation #ISP0098436
7. Envelope from Law Enforcement Agency
8. Certification of Receipt of Law Enforcement Documents
9. Petitioner's Request for Hearing
10. Petitioner's Driver License Record

FINDINGS OFFACT AND CONCLUSIONS OF LAW AND ORDER---1

Petitioner supplemented the record with the following exhibits:
A.

Mr. Walker waived the introduction and argued the following issues on behalf of
Trottier:
l. There was no reasonable or articulable suspicion for the traffic stop in this
case. As shown in Exhibit A, the video recording of the investigation, Trottier
committed no violations of the Idaho Traffic Code, including the illegal turn
alleged in the officer's report.
2. Trottier did not fail the field sobriety tests and no evidentiary test should have
been requested of him.
3. The 15 minute observation period was not properly observed. The officer
stated that he would begin the 15 minute observation period after he read
Trottier the suspension advisory form. The breath test samples were taken
approximately nine minutes after the advisory was read to Trottier.
4. The 15 minute observation period cannot occur during the field sobriety tests.

FINDJINGS OF FACT
I, having heard all issues raised, having considered the exhibits admitted as
evidence; having considered the matter herein; and being advised in the premises and the
law, make the following Findings of Fact:

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---2
\
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Pursuant to Idaho Code §18-8002A(7) the Petitioner has the Burden of Proof by a
preponderance of the evidence regarding all Idaho Code § 8-8002A standards and
issues raised by the Petitioner.

1,

PETITIONER?

1. Officer Schwecke stopped the vehicle driven by Trottier on September 3, 2011 at
approximately 0214 hours in Latah County, Idaho for an illegal turn, in violation
of Idaho Code, §49-644, and for failing to maintain its lane of travel, in violation
of Idaho Code, §49-63 7.
2. Counsel for Trottier argues that no traffic violation can be discerned from a
viewing of the driving on video recording. However, only part of the driving
pattern occurs within view of the camera on the recording. Additionally, what can
be seen appears to be a wide turn, crossing over the dashed lane dividers. The
paint on the dashed lane dividers is faded but still discernible.
3. Officer Schwecke had legal cause to stop the vehicle driven by Trottier.

2.
WAS THERE LEGAL CAUSE TO BELIEVE THE PETITIONER WAS IN
VIOLATION OF IDAHO CODE §18-8004?

1. The probable cause affidavit submitted by Officer Schwecke states that Trottier
exhibited the following behaviors:

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---3
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a. Odor of Alcoholic Beverage
b. Admitted to consuming alcohol
c. Glassy eyes
d. Bloodshot eyes

2. Trottier met the minimum decision points on the following Standardized Field
Sobriety tests:
a. Horizontal Gaze Nystagmus
b. Walk and
c. One Leg Stand
3. Trottier argues that he did not fail the field sobriety tests and that there were no
grounds to request an evidentiary test. A review of the video recording of the
investigation corroborates the scoring that Officer Schwecke detailed in his
narrative report (Exhibit 5). The Walk & Turn was scored 2 decision points out of
a possible 8; the One Leg Stand was scored 2 decision points out of a possible 4.
4. Field sobriety tests are a good indicator of alcohol impairment, but they are not the
sole decision maker in determining whether a driver is under the influence, and
whether an officer has legal cause for arrest and to request the person to submit to
evidentiary testing.
5. Law enforcement officers contemplating arrest charges for driving under the
influence should take into consideration driving pattern, personal contact with the
driver, and observable signs of impairment or intoxication, along with the results
of any field sobriety tests.
6. Officer Schwecke observed Trottier in actual physical control of the vehicle.
7. Officer Schwecke had sufficient legal cause to arrest Trottier and request an
evidentiary test.

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---4

1. The analyses of the breath samples obtained from Trottier indicated a BrACiv of
.148/.144.
2. Trottier is in violation ofidaho Code§ 18-8004.

REQUIREMENTS SET

ISP STANDARD

OPERATING

1. The affidavit submitted by Officer Schwecke states the evidentiary test was
performed in compliance with Idaho Law and ISP Standard Operating Procedures.
2. Trottier argues that the 15 minute observation period was not followed and cites
the Latah County District Court decision of Denneson v. State ofIdaho,
Department of Transportation memorandum opinion as his authority.
3. The facts in Denneson can be distinguished from Trottier's case, however. A
review of the video recording (portions of it audio only) reveals that hardly any of
the distractions from the close monitoring that existed in the Denneson case were
present in Trottier's fifteen minute period.
4. In Bennett v. State ofIdaho, Department a/Transportation, 147 Idaho 141 (App.
2009), the Court of Appeals clarified that during the 15-minute observation period
" ... [T]he level of surveillance must be such as could reasonably be expected to
accomplish the purpose of the requirement. In light of the purposes of the
requirement, 'observation' can include not only visual observation but use of other
senses as well. So long as the officer is continually in position to use his senses,
not just sight, to determine that the defendant did not belch, burp or vomit during
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---5

the observation period, the observation complies with the training manual
instructions. In this regard, the officer need not 'stare fixedly' at the subject for
the entire observation period." Applying the reasoning

language

Bennett,

Officer Schwecke's reading of the suspension advisory during the 15 minute
waiting period is permissible and any other distractions that occurred were
minimal.
5. Trottier also argues that the observation period was not for a full fifteen minutes
because the officer announced that the period would begin after the reading of the
suspension advisory form. However, the officer was able to maintain close
contact with Trottier from the time he concluded the field sobriety tests up until
the breath samples were obtained, which covered at least fifteen minutes (2:27 to
2:42 on the video timer). Based on the record and despite his own intentions for a
timeframe, the guidelines from the ISP Standard Operating Procedures were
properly followed by Officer Schwecke in this case.
6. ISP, Idaho Breath Alcohol Standard Operating Procedures, Rule 6.1 states the
following: "Prior to evidentiary breath alcohol testing, the subject/individual
should be monitored for at least fifteen (15) minutes." Consequently, the Standard
Operating Procedure, revised and effective 11/01/2010, sets fmih recommended
language rather than mandatory language, and failure to comply with the
recommended language shall not bear the sufficient weight to suppress the
evidentiary test results. The revisions to ISP's Idaho Breath Alcohol Standard
Operating Procedures were recently upheld in a Nez Perce County District Court
case, State of Idaho v. Abraham Louis Smith, Case No. CRl 0-11081 dated August
August 23, 2011.
7. An acceptable breath alcohol test normally includes two breath samples separated
by a difference of .02 or less, and if this condition exists, the consistent and similar
BRAC results of .148/.144 confirms that no residual mouth alcohol was present
nor was there any other foreign substances present which may have skewed the
breath test results or influenced the reliability of the test.
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---6
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8. Trottier further argues

the video recording showed a two minute time

difference from the time readings on the Lifeloc FC20 instrument. The lack
the breath testing

synchronicity

instrument is not a fatal defect that would render the evidentiary test results
inadmissible. As shown in the video recording, the 15 minute waiting period and
the breath testing procedures were conducted in essential compliance with the
Standard Operating Procedures.
9. The Petitioner, Trottier,

not affirmatively show by a preponderance of the

evidence that the test was not performed in compliance with Idaho Law and ISP
Standard Operating Procedures.
10. The evidentiary test was performed in compliance with Idaho Law and ISP
Standard Operating Procedures.

5.
DID THE EVIDENTIARY TESTING INSTRUMENT FUNCTION
TEST WAS ADMINISTERED?

1. The evidentiary testing instrument used to test Trottier completed a valid
performance verification check with a simulator solution at 1316 hours on
September 3, 2011.
2. The valid performance verification approved the instrument for evidentiary testing
in accordance with ISP Standard Operating Procedure.
3. The Petitioner, Trottier, did not affirmatively show by a preponderance of the
evidence that the testing instrument was not functioning properly at the time of
testing.
4. The evidentiary testing instrument functioned properly when the test was
administered.

FINDINGS OFF ACT AND CONCLUSIONS OF LAW AND ORDER---7

1. Trottier was read the Idaho Code § l 8-8002A advisory form prior to submitting to
evidentiary testing.
2. Trottier was advised of the consequences of refusing or failing evidentiary testing
as required by Idaho Code §18-8002 and Idaho Code § l 8-8002A.

CONFLICTING FACTS, IF ANY, WERE CONSIDERED AND REJECTED IN
FAVOR OF THE FOREGOING CITED FACTS. BASED UPON THE FOREGOING
FINDINGS OF FACT I CONCLUDE THAT ALL OF THE REQUIREMENTS FOR
SUSPENSION OF THE PETITIONER'S DRIVING PRIVILEGES SET FORTH IN
IDAHO CODE §§18-8002 AND 18-8002A WERE COMPLIED WITH IN THIS CASE.
THE FOLLOWING ORDER IS RENDERED:

The suspension set forth in the Notice of Suspension, served pursuant to LC. § l 88002A, is SUSTAINED and as provided in Exhibit 10, SHALL RUN FOR A PERIOD

OF 90 DAYS COMMENCING ON OCTOBER3, 2011 AND SHALL REMAIN IN
EFFECT THROUGH JANUARY 1, 2012.
DATED this 28th day of September, 2011.

SKIP CARTER
ADMINISTRATIVE HEARING EXAMINER
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---8

(Hearings pursuant to Idaho

§18-8002A)

This is a final order of the Department.
A motion for reconsideration may be filed with the Idaho Transportation Department's
Administrative License Suspension Hearing Unit, P.O. Box 7129, Boise, Idaho 837071129 within fourteen (14) days of the service date of this order. If the hearing Officer
fails to act upon this motion within twenty-one (21) days of its receipt, the motion will be
deemed denied, according to the Idaho Code §67-5243(3).
Or, pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by this
final order or orders previously issued in this case may appeal this final order and all
previously issued orders in this case to District Court by filing a petitioner for judicial
review in the District Court of the county which:
1. A hearing was held;
2. The final agency action was taken; or
3. The party seeking review of the order resides.
An appeal must be filed within twenty-eight (28) days of the service date of this final
order. The filing of an appeal to District Court does not itself stay the effectiveness or
enforcement of the order under appeal.

ENDNOTES
; Idaho's Implied Consent Statute
ITD Exhibits are numeric, Petitioner's exhibits are by Letter
iii Argument and testimony is summarized from record of the hearing
iv Breath Alcohol Concentration
ii
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on
of September 2011,
accurate copy of the foregoing FINDINGS OF FACT AND CONCL
AND ORDER by depositing the same in the United States mail, postage
addressed to:

John W. Walker
Attorney at Law
1208 Alturas Drive
P. 0. Box 8447
Moscow, Idaho 83843
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at

1208 Alturas
P.O. Box 8447

Moscowi Idaho 83843
Telephone:
Fa.csiinifo:

208~882~4536
203~8824580

Attorney for P.'!titioner

WltLIAM TROTTIER

)
)
)

Petitioner,

Case No.:

)

vs.

)

STATE OF IDAHO

)

TRANSPORTATJON DEPAR1M.ENT,

)

)

Fee Category: 13
Fee: $88.00

)

Respondent.

)

Petition.er, WiUirun. Trottier, by and through his attorney, hereby seeks judicial review of
the Findings of Fa.ct and Conclusiom1 of Law and O:r.der

("Order'~

issued by the Mano

Ti·ansporta:tiotl. Department ("ITD1 1) on September 28, 2011, in ITD File No. 657000098436.
L

Said order was issued following a11 adn1inisttatiVl;l license suspension hearing

conducted on September 26, 201 I.
2.

.

The ALS hearing was recorded by .Hearing Exan1i11er Skip Ca1ter, and ITO should

be in possession of such recording.
3.

The issu.es on judicial review include~ but are not limited to:

A.

A lack ofreasonnbfo and articulable suspicion to justify the stop;

B.

The Defendant passed the field sobriety tests; and

PIStrrmN FOR JllDlCJAJL RE\llEW

'
rQ
0069 Oif 4

10/0512011

84:06

c.

4.

Pl'.GE

2088:32

The officer failed to

·~~·i~"~-

04/08

and pmvide for the statutory

A ttan.scr:lpt of the ALS headng coi1ducted on September 26, 2011, is hereby

requested ..

5.

Counsel for Petitioner hereby certi:ffos

21.U costs for preparation of the

tra:nscript a.ndfot record will be paid upon ""'"'"""'i' of an estimate

sam.e.

this 61n day of October; 2011.

CERTIFICATE OF SERVICE .

I hereby certify that on the 6th day of October, 20 J 1, I served a t.r,ue :aud correct copy of
the foregoing document by the method indicated and. addressed to the :following:

Idaho Transportation Department
:Olivers Services: Admin. Hrg. Section
P.O. Box 7129
Boise, ID 83 707

.roJ)lCJAIL REVIEW

_ _ U.S. Mail
-""'-- Hand Delivered
_ _...,.._ Overnight Mail
__,c:..._...:;::.. Facsimile (208) 332~2002

0 0 nu

2

5~

!~EMOTE

MDT

10/0612011

84:06

2088824588

csm

2088824580

143

t~eceived

JOHH HALkER

PAGE

01/08

882~4536

1208 Alturas Drive

Phone: (208)

P. 0. Box 8447
83843

Fax: (208) 882~4580
v.ralkerandpatdnson@tnrbonet.c.om

Moscow,

To:

Malm Transportation Dept. J Driver Servi.ces

From:

Sonserrai Kimsey

Date: October6, 201.l

Subject:

William Trottier

Pages:-~{)~··----
(Including oo'Ver sheet)

Best wishes.
So11sem1.i Kimsey

Paralegal
CONll?l!DENTIAL1TY NOTKCE: The document{s) accompanying this facsimile transmission contain(s) confidential information
belonging to the ~ender which is legally privileged. The ir1formation is inteI1ded only f<.rr the use of the individual or entity stated on this
form. ff you arc not the intended recfpie:r1t, you are hereby notified that any disclosure, copying, distribution or the taking of any actf cm in

1·e1iartce on the contents of fhi$ ill formation jg strictly prohibited. lfyou have received this transmiS$i0;11 l1~ etror, 1' lease immediately notify
us byte1ephone (collect,. ifnece$i:;ary) to arrange for disposition of the original documents, Jfyou hav~ any pl'(J!)lems with this transmission,

0

please contact Son:i:errai Kimsey at (208)882-4536.
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04:06

JOHN tiJAU<ER

--l1 \Valker c&:c P~tti~~~~_E.•t.
1
•\'.

.•

Attorney~ ac Law (A nonpartnership}

1208 Alturas Drive • P.O. Box 8447 • 1\.fos~ow, Idaho SS843

J. Plltti'n!IOll,A..<:..'IOcintc..

• M.oscmv

.WB-882-4S36

~ l\1Uman

509-.!:-!4~0J!:i0

• neslmili: WS-882-4580

• r.Jeo-.n~ed !n Td~l:o and W~•hir.gto11

October 6, 2011

Jl1A FACSli'JIJLEAND REGULAl?. J.ltfAJL
(208) J.12-2002

Id.aho Transpo11:ation Departm.ent
Drlver Services Section
P.O. Box 7129
Boise~ TD 83707-1.129
Re:

02188

~

t9s4

John W: Wolkci:; P.A.+
Mith~cl

PAGE

WJJ.liam Jl.ickal'tl T

Jda/l.o License No
File No ..• 657A05885297
Fil.e No.: 6570000984361 Lala.Ii Cormty Ctl$e No.: CV-2011-1069
DOB:
To Whom lt May Concern~

Enclosed. herein please find the following documents tiled \:c,.ith the Latah Cou11ty District
Court on Thutsday, October 6~ 2011 regarding Mr. William Trottier>s driving privileges under
file number !?57000098436.
I.
Petition for Judicial Review; and
2.
Expatte Motion for Stay Pendlng Appeal.
3.
The Order for Stay Pending Appeal regar.din.g :file number 657000098436
\vns signed by Judge Stegner, filed with the Latah County District Coui1 and faxed to the Idaho
Transportation Department I Driver Ser\oices on October 6, 2011.

Mr. Trottier is currently scheduled for a. te!ephon.ic administrative license hearing
rega1·ding the proposed suspension of his cornmerc1al driving privileges (File No.
657A05885297) on October 11~ 2011 at l:OOp.m. (MT).

At this time) l kindly request that th.e teleplionic administrative license be~n.ing scheduled
to occur on October 11, 201 l at 1:00 p.m. (M1) be vacated due to the fact th.at tb.e undedying
suspension .has been stayed pending R\)peal.

Thank you.
WALKER & PATTINSON

JWW:sk
Enclosures: As Listed Above
cc: Mr. William Trottier

~
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Attorneys at
1208 Alturas Drive
P. 0. Box 8447
Moscow~ Idaho 83843
Telephone'. 2mH?82w4536
Facsimile: 208~882~4580

05i08

!''

()

BY

Attomey fot Petitioner

WILLIAM TROTTIER

vs.
STATE OF IDAHO
T'R.ANSPORTATJON .DEPARTMENT~

Respondent.
Petitioner~

)
)
)
)
)
)
)
)
)
)

Case No.:

by and tbrough his attorney and pursuant to !.C. § 67-5274, moves this co1~rt

fot eniry of an order staying the execution and/or enforcement of the Findings of Fact and

Conclusions of Law and Order issued by tbe ldaho Tta11sportation Departl:nent ("lTDi') on
Septembet 28'~ 2011, in ITD Fil.e :No. 657000098436 1 and which sustained the suspeusion of
Petitioner's driving privileges from Octobe1: 3, 201 J., thro1.1gh January 1, 2012~ for alleged failure

of evidentiary testing for alcohol concentration pursuant to J.C.

§18~8002A.

Relief is requested upon groun.ds including, but not limited to, the follo'wi.ng: '
1.

A stay of the Order and suspen.sion- of driving privileges is necessary to preserve

Petitioner's driving p:dvileges dmiug the pendency of appeal. Without such relief., petitioner will

be ne<:essarily denied, as a practical matter, the relief which he is seekin.g by wa.y of his appeal;
and
EXPARTE MOTION FOR STAY
J?ENDJNG APPEAL

OG73

o~

10/8512011

04:06

2.

,JOHN

258:382

~tay is necessary

l4AU<EI~

PAGE
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in the interests of justice.

1.

EXPARTE MOTION FOR STAY
PENlDTNG APPEAL
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JOHN W. 'WAt.KER, P.A.7 f.SB #1512
WAT,..KER & PATnN'SON
Attorneys at Law ·

1208 Alturas Drive
P. 0. Box 8447
Moscow, Idaho· 83843
Telephone: 208-8~24536
Facsimile: 208-882-4580
Attor'fleyfor Petitioner

1N THE DISTIUCT COURT OF THE S:E,COND JUDI(~lAL DISTIUCT
OP THE S'l'.~.'l'E OF IDAB'.O, IN ANJ> FOR T9E COUNTY OF LATAB
WlLl.lAi"\d TROTTIER

)
)
)

Petitioner,

CaseNo.:

~Y..,2.tJ//-/tJ6f

ORDER FOR STAYl'ENDiNG APPEAL

)

vs.

)
)

STATE OF IDAHO
TRANSPORTATION DEPARTMENl\.

)
)
)

R~pondcnt.

)

The exparte motion of Petitioner for stay pending appeal and a Petition for Judicial
Review having been filed with this court, a.nd good cause appearil.1g:
IT JS

~BY

ORDERED that the execution and/or enfw:cement of the Findings of

Fact and Concluswns of Law and 0.tder issued by the ldaho Transportation Department ("ITD'~)
on September lS, 2011, in ITD File .No. 657000098436. suspending Petitioner)s driving
privileges is hereby Sl'AYED dur:Wg the pendeney of ap,Peat of said order. Petitioner's driving
privileges ate therefore orde;red .reinstated during the pendency of appeal.

DATEDtbis

b~of October 2011,
1

Judge

ORDER FOR STAY PENDING ~EAL

i
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follovving:
Idaho T:i:ansportaticm D!;)pm:tm.ettt
P~g. Section

1Jrivers S...ervnoos~

P.O. Box 7129
Boise,

·83707

- - · U.S. Mail

Delivered

)VelDi9:ht Mail
-----<~ Fac:~imile

(208) 332-2002

'Walker
Walker Pattmson
P.O. Box 8447
Moscow~ ID 83843
John

Edwin L. Litteneker
Special Deputy Attomey "-'"'~jJ,,,1ai
P.O.Box321
lewiston, m 83501

0076 0

Driver Services PO Box 7129
Boise ID 83707-1129

(208) 334-8735
dmv.idaho

Date: October 7, 2011
Wally Hedrick
Hedrick Court Reporting
PO Box 578
Boise, Idaho 83701
Re:

TROTTIER, WILLIAM RICHARD, A.LS. File #657000098436
of Hearing: October 26, 2011
Administrative License Suspension,

Dear Mr. Hedrick
Please find enclosed the recording of the administrative hearing as referenced
above. The hearing is approximately 15 minutes long. Please prepare an estimate of the
transcription cost, and submit the estimate to the State's assigned attorney. Please send a
copy of the estimate to my attention as well. The attorney representing the State in this
case 1s:
Edwin Litteneker
Attorney At Law
PO Box 321
Lewiston, ID 83501
(208) 746-0344

If the transcript cannot be completed within 14 days of the receipt of the estimated
cost, please notify the State's attorney. Upon completion of the transcript send the
original and two copies to the State's attorney for filing with the court along with the
administrative record. The final billing, of course, should go to the State's attorney. If
you have any questions, please contact me at (208) 334-4465.
Sincerely,

Jk~~·~t~

Hal Putnam, /f/?-9",,__.c_ _
Driver Records Program Supervisor
Driver Services
enc: cd recording for TROTTIER, WILLIAM RICHARD

October 14, 2011

HEDRICK
COURT REPORTING

EDWIN LITTENEKER, ESQ.
Attor:Q.ey at Law
P.O. Box 321
Lewiston,. ID
83501
RE:

William Richard Trottier, A.L. S. File #6.57000098436
Date of Hearing: October 26, 2011

A.L.S.~

De~r

Mr. · Litteneker:

Per the request of the Supervisor of Driver Records, .
Hal Putnam, we are hereby providing you with an
estimate of the transcription.costs in the above
entitled matter.

l·

Cost of preparing an original plus two copies from the
cq.ssette tape · pro'vided by the state, w:ith an estimated
length of 15 minutes is:
~115.00
.
.
Delivery tim~ is 10 working .d·ays from the , ate ~hat we
receive written authority to .proceed from etitioner's
legal counsel. Petitioner's payment must
r c""ived
prior to delivery of the transcript •.
·. Thank you.
Sincerely,
HEDRICK COURT REPORTING

Jerrie S. Hedrick
ICSR #61

cc: Hal Putnam
'

J'VPt.;p.&k ~~cl.ir:61918
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JOHN
I"
WALKER & PATTil\fSON
Attorneys at
1208 Alhtras Drive
P. 0. Box 8447
Moscow, Idaho 33843
Telephone: 208-8824536
Facsimile: 208-882-4580
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Attorney/or PetilfoHer

\VltUA\.f TROTTIER
Petitionex,

Case No.:

)
)
)

REQt'EST
RECORD

vs.

)
)

STATE OF IDAHO

)
)

TRANSPORTATION DEPART&ffiNT,
Respondent.

CV-2011~1069

)

COPY

AGENCY

)
}

Petitioner, by and through his attorney, hereby requests that a copy of the agency record
be sent to his attorney at the above addxcss, fax number, or e-m~il address uf
\valkerandpattin~on1.§)turbonetcom.

TI1is req\test is rn.ud~ on the grounds tl1at IPetitioner~s counsel is in receipt ohhe Notice of
Lodging of Agency Record, \Yhkh lists the contents of the agency record, states that a copy can

be picked up from ITD in Boise, and points out that Petitioner has IA days from the date of
mailing the notice (October t4, 2011) to file o~jection.s with th.e agency.
Petiti.oner's counsel is in Moscow, T.daho, and unabk: to pick up a copy of the record at
ITD in Baise. Therefore, cot.msel cannot evaluate whether there are reason_s to object to said

record without receiving a copy via mail, fax, or e-mail.

REQUE..S-f J?OR COPY OF AGENCY RECORD

10/20/2011
,

04:34

PAGE

20888

03/03

addition to requesting a copy of the record, Petitioner requests an exte1JS.ion of time

any

days

agency. Specifically Peiltioner requests

from i:he date of mailing, faxing, or e~mail the record to Petitio1:1er' s counsel in which to object

this 201.li day of October, 201 l.

l hereby certify that on the 20111 day of October, 201 l, I served a true and correct copy of
the foregoing document by the method indicated and addressed to the following:

Beth Schiller
Idaho Transportation Dep1lrtme11t

--~

U.S. Mail
Hand Delivered

Driver Services
.P.O, Box 7129
Boise, ID 83701

_ _ Overnight Mail

Edwin L. Litteneker
Special Deputy Attorney General
P.O. Box 321

___ U.S. Mail
- - - Hand Delivered

Lewiston, ID 83501

REQU!!SY FOR COPY OF AGENCY RECORD

X

Facsimile (208) 332~2002

- - - Overnight Mail
x Facsimile (208) 798-83 87

2

0

TIME RECEIVED
October 20
10!20/2Bll

2011 S: 18: 33 PM MDT
04:34
20888245:30

1208 Alturas Drive

REMOTE CSID

(>r'1

2088824580

PAGES

STATUS

Received
PAGE Bl/03

3
JIJHt'-1 \'IALkER

P, 0. Box 8447

Phone: (208) 882-4536
Fax:
(208) 882-4580

Moscow, ID 83843

walkerandpatfrnson@turbonet.com

332~2002

To:

ITD I Attn: Beth Schiller

Fax #: (208)

From:

Sonserrai Kimsey

Date: October 20; 2011

Subject

William Trottier

Pages:----'"----~
(Including cover sheet)

Message:

Best "vishes.

Sonserrni Kimsey
Paralegal
CONFIDENTIALITY NOt'lCE: 111c document(s) accompanying this facsimile transmission contain(s) confidential information
belonging to the scndttr which is legally privileged. The information is intended ouiy for the use of the individl.lal or entity stated on thfa
furm. Tf'ycu are not the intended recfpfottt, you are hereby notified that any disclosure, copyil)g, distribution orthe taking of any action in
reliance on the contents of this ittfonnatton is $trittly prohiliited. rfyou have received this transmission in error, please immr:dfately notif.;
us by telephone (collect, ffnecessary)to mTangefordisposition oftheorig1nal documents. Jfyouhavc an)' problems with thL~ trllflstnission,
plea'>e contact So11serrai Kimsey at (208)882-4536.
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OF LATAH
WILLIAM TROTTIER,

)
)

Petitioner,

Case No.

)
)

vs.

)
)

STATE OF IDAHO
)
TRANSPORTATION DEPARTMENT, )
)

Respondent.

)

~~~~~~~~~~~~~~)

As the result of an informal scheduling conference conducted by telephone conference
on October 24, 2011, with counsel for each of the respective parties participating, the
Court enters the following ORDERS:
(1) Petitioner's opening brief shall be filed and served no later than December 8,
2011;
(2) Respondent's brief shall be filed and served no later than January 5, 2012;
(3) Petitioner's reply brief, if any, shall be filed and served no later than January
26,2012;and
(4) Oral argument will be heard commencing at 11:00 A.M. on February 6, 2012,
in Courtroom #3 of the Latah County Courthouse.
DATED this

f"-day of November 2011.

n R. Stegner
District Judge
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CERTIFICATE OF SERVICE
I do hereby certify that
true, complete
correct copies of the foregoing ~~,y~~~~v
were transmitted by facsimile to:
Edwin L. Litteneker
Special Deputy Attorney General
Idaho Transportation Department
PO Box 321
Lewiston, ID 83501
208-798-8387
John W. Walker
Attorney at Law
PO Box 8447
Moscow, ID 83843
208-882-4580

ON APPEAL - 2
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l

'--

Edwin Litteneker
Special Deputy Attorney General
Idaho Transportation Department
322 Main Street
PO Box 321
Lewiston, Idaho 83501
Telephone: (208) 746-0344
Facsimile: (208) 798-8387
ISB No. 2297

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
WILLIAM TROTTIER,
Petitioner,

)
)
)

Case No. CV 11-1069

)

vs.

)
)
STATE OF IDAHO
)
DEPARTMENT OF TRANSPORTATION,)
)
Respondent.
)

NOTICJE OF
FILING TRANSCRIPT

COMES NOW Edwin L. Litteneker, Special Deputy Attorney General, and files with the
Court the original of the Transcript in the Matter of the Driving Privileges of William Richard
Trottier from the Idaho Transportation Department Administrative License Suspension Hearing
held on September 26, 2011.
DATED this

'1

day of November, 2011.

Edwin L. Litteneker
Special Deputy Attorney General

NOTICE OF FILING TRANSCRJJPT

1
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I DO HEREBY CERTIFY that a true
And correct copy of the foregoing
Document was:
Mailed by regular first class mail,
· And deposited in the United States
Post Office
Sent by facsimile
Sent by Federal Express, overnight
Delivery
Hand delivered
To:

John W. Walker
Walk & Pattinson
P.O. Box 8447
Moscow, Idaho 83843

Edwin L. Litteneker

NOTICE OF FILING TRANSCRIPT
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#1512
WALKER & PATTINSON
Attorneys at Law
1208 Alturas Drive
P. 0. Box 8447
Moscow, Idaho 83843
Telephone: 208-882-4536
Facsimile: 208-882-4580
Attorney for Petitioner

WILLIAM TROTTIER
Petitioner,
VS.

STATE OF IDAHO
TRANSPORTATION DEPARTMENT,
Respondent.

Case No.: CV-2011-1069

)
)
)
)
)
)
)
)
)
)

BRIEF

I.

STATEMENT OF CASE

A.

Nature of the Case.

William Trottier is appealing the Administrative License Suspension of his driver's license
which was imposed by the Idaho Transportation Department.
B.

Prior Proceedings.

On September 3, 2011, William Trottier was arrested by Idaho State Patrol Trooper Jacob
Schwecke for Driving Under the Influence of Alcohol. The criminal case filed in Latah County
Criminal Case Number CR-2011-3140 was subsequently amended to Inattentive Driving, which
resulted in fines and costs of $240.00.
PETITIONER WILLIAM TROTTIER'§ BRIEF
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On September 3, 2011, William Trottier was issued a Notice of Suspension of Driver's
License for failure of evidentiary testing by ISP Trooper Jacob Schwecke. The basis of the Notice
of Suspension was a breath test administered by Trooper Schwecke using a Lifeloc FC20 machine
that registered test results of .148 and .144.
William Trottier submitted a Request for Administrative Hearing by way of a letter dated
September 6, 2011 to the Idaho Transportation Department.
An Administrative License Suspension Hearing was held telephonically on September 26,
2011 by Administrative Hearing Examiner Skip Carter.
The Idaho Transportation Department case, In The Matter of the Driving Privileges of
William Richard Trottier, was assigned file number 657000098436. On September 28, 2011,
Findings of Fact and Conclusions of Law and Order were signed by Hearing Examiner Skip Carter.
Said Findings of Fact and Conclusions of Law and Order were mailed to Mr. Trottier' s attorney, John
W. Walker, on September 29, 2011.
On October 6, 2011, a Petition for Judicial Review was filed by the Petitioner, William
Trottier, in Latah County Case Number CV-2011-1069. An Order for Stay Pending Appeal was
issued by District Judge, John R. Stegner.
A Notice of Lodging of Agency Record was filed in Latah County Case Number CV-20111069 by Beth Schiller of the Idaho Transportation Department on October 14, 2011.
Attorney, Edwin L. Litteneker, Special Deputy Attorney General filed a Notice of Appearance
in the above-entitled matter on October 19, 2011. At said time, attorney Litteneker filed a Request
for Scheduling Conference.
On October 19, 2011, attorney Litteneker filed a Notice of Transcript Cost
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On October 20, 2011, Petitioner's attorney, John W. Walker, filed a Request for a Copy of
Agency Record.
On October 31, 2011, Beth Schiller of Idaho Transportation Department filed the Agency
Record, including the Index of Documents in the above-entitled matter. Further, a Notice of Filing
of Agency Record was also submitted in the above-entitled matter.
On November 4, 2011, the Honorable John R. Stegner, District Judge, entered the Order on
Appeal setting the dates to file Briefs in the above-entitled matter and also

~cheduling

the matter for

hearing for February 6, 2012 at 11:00 a.m.
On November 9, 2011, Special Deputy Edwin L. Litteneker filed the Notice of Filing
Transcript in the above-entitled case.

Said transcript contained the Administrative

Licens~

Suspension Hearing before the Idaho Transportation Department In The Matter of William Richard
Trottier, File Number 657000098436, held on September 26, 2011 before Hearing Officer, Skip
Carter. Said transcript contains the appearances, index, and eleven (11) pages, which are included
in the above-entitled court file. Included as part of the record is the digital video disk of the traffic
stop taken by ISP Trooper Schwecke on September 3, 2011.

C.

Statement of Facts.

On September 3, 2011 at 02:49 hours, William Trottier was arrested for the crime of Driving
Under the Influence of Alcohol at a service station located at the comer of U.S. Highway 95 and D
Street in Moscow, Latah County, Idaho. The Probable Cause Affidavit In Support of Arrest and/or
Refusal to Take Test filed by Trooper Schwecke in the case of State ofldaho, Plaintiff, vs. William
Trottier, Defendant, is included in the record as Exhibit 5. At page 2 of said Affidavit, in paragraph
1, Trooper Schwecke alleges in part "At this time I observed a red colored GMC Jimmy (Idaho
Registration 1LA0228) conduct an illegal right hand tum onto northbound U.S. 95 at approximately
PETITIONER WILLIAM TROTTIER'§ BRIEF
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C Street; the GMC moved onto U.S. 95 straddling the passing hash marks at the approximate center
of the vehicle for approximately 20 to 30 feet. The GMC then moved fully back into the eastern
most lane of travel and continued northbound .. I activated my emergency overhead lights and
conducted a traffic stop pursuant to Idaho Code 49-644(1 ). ISP Corporal Clint Baldwin arrived onscene to assist."
The Petitioner maintains that Trooper Schwecke did not have legal cause to initiate the stop
and that the Petitioner did not violate any rules of the road that would justify a stop by Trooper
Schwecke. Please refer to the DVD that is part of the enclosed record. The DVD shows the
following events occurred at the following times:
At 02:10:30 to 02: 10:55, the Petitioner legally drove his vehicle northbound on Main Street
(U.S. 95). Petitioner was illegally stopped, detained, searched, and arrested by Trooper Schwecke.
A very important discrepancy exists with regard to the timing differential between the
calibration of the Lifeloc FC20 timer and the DVD. That is, there is a two (2) minute differential
between the time setting on the DVD and the Life FC20 timer. This is important when using the
time calculation with respect to the DVD. The DVD is the timer that is relied upon for purposes of
this record.
According to the printout of the Lifeloc FC20 timer, the first air sample was given by Mr.
Trottier at 2:44:00. However, the DVD clearly shows that the first air sample is given by Mr.
Trottier at2:42:00, as represented by the timer on the DVD. Thus, there is a two (2) minute variance
between the Lifeloc FC20 and the timer on the DVD. For purposes of arguing this record, the
Petitioner is relying upon the time as reported on the DVD. The first breath test as reported on the
timer of the DVD is actually administered starting at 2:42:00 and is concluded at 2:42:24.
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Again, using the times contained on the DVD the following events occurred:
At 02: 18:30, Trooper Schwecke commences the gaze nystagmus test.
At 02:20:40, Trooper Schwecke starts the heel to toe test.
At 02:26:00, Trooper Schwecke commences administration of the one legged stand test.
At 02:27:00, the DVD reflects that Mr. Trottier is still performing the one legged stand and
other field sobriety tests.
At 02:28:38 and at 02:29: 15, Trooper Schwecke states that he will not actually start the
fifteen (15) minute observation period until after he has read the advisory form.
At 02:30:11, Trooper Schwecke states: "Let me read this form to ya."
At 02:30:19, Trooper Schwecke states: "This is the suspension advisory", and commences
to read the advisory form.
At 02:33 :29, Trooper Schwecke finishes reading the advisory form and asks the Defendant:
"Do you understand?"
At 02:42:00, Trooper Schwecke administers the first breath test. Note this is not a full fifteen
(15) minute period from the time that the officer concluded reading the advisory form. Instead, it
is less than nine (9) minutes after he completes reading the advisory form.
At 02:44:32, Trooper Schwecke administers the second breath test. Again, this does not
allow for a full fifteen ( 15) minute observation prior to administering the breath test.
In summary, Trooper Schwecke failed to adequately monitor the Petitioner, William Trottier,
for the mandatory fifteen (15) minute observation period before administering the breath test to
determine alcohol concentration. As such, the results of the breath tests are not reliable and should
be excluded from the record.
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n.

First, Trooper Schwecke did not have legal cause to stop the Petitioner and administer the
field sobriety tests. Therefore, said tests should be excluded from evidence.
Second, Trooper Schwecke's mode and level of surveillance and observation were not
sufficient to accomplish the purpose of the mandatory fifteen (15) minute monitoring period under
the totality of the circumstances of this case. Trooper Schwecke stated he would not start the fifteen
(15) minute observation period until after he had read the advisory fonn. Trooper Schwecke
administered the breath tests without providing a full fifteen ( 15) minutes of observation, which is
contrary to his statement to the Petitioner. Further, Trooper Schwecke did not conduct a valid
monitoring period for fifteen (15) minutes prior to administering the breath tests to William Trottier.

HI.
STANDARD OF REVIEW
On Judicial Review of agency action, the District Court is governed by the following standard
of review: The court shall affirm the agency action unless the court finds that the actions were:
(a)

In violation of constitutional or statutory provisions;

(b)

In excess of the statutory authority of the agency;

( c)

Made upon unlawful procedure;

(d)

Not supported by substantial evidence on the record as a whole; or

(e)

Arbitrary, capricious, or an abuse of discretion. See Idaho Code§ 67-5279(3).

The agency action shall be affirmed unless a substantial right of a challenging party is
prejudiced. See Idaho Code § 67-5279(4). The court does exercise free review on questions oflaw,
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including interpretation of administrative rules and regulations. See: Schroeder v. State Departments
ofTransportation (In Re: Driving Privileges ofSchroeder), 147476, 479, 210 P.3d 584, 587(Ct App.

2009).
Idaho Code § 18-8002(A)(7) provides the burden of proof shall be on the person requesting
the hearing. The hearing officer shall not vacate the suspension unless he finds, by a preponderance
of the evidence, that:
(a)

The peace officer did not have legal cause to stop the person; or ...

(d)

The tests for alcohol concentration, drugs or other intoxicating substances
administered at the direction of the peace officer were not conducted in accordance
with the requirements of Idaho Code

§ 18-8004(4), Idaho Code or the testing

equipment was not functioning properly \Vhen the test was administered ....

IV.
ARGUMENT

A.

Troopeir Schwecke did not have legal cause 1to stop Petitioner, WiUiam Tirottieir.

Idaho Code § l 8-8002A(7) provides: The hearing officer shall not vacate the suspension
unless he finds by preponderance of the evidence, that:
(a)

The peace officer did not have legal cause to stop the person ...

In the case of State v. Emory, 119 Idaho 661 (1991 ), the Idaho Court of Appeals held that the
arresting officer did not have "a reasonable and articulable suspicion" justifying his stop of Emory's
vehicle. In said decision, the Court of Appeals distinguished the difference between "a reasonable
and articulable suspicion" versus "probable cause". The court held in Emory "to have probable cause
for a stop, an officer must possess facts that would lead a person of ordinary prudence to entertain
PETITIONER WILLIAM TROTTIER'S BRIEF
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an honest belief that the suspect has committed a crime." The court contrasted that with reasonable
and articulable suspicion, stating that "an investigatory stop must be justified by some objective
manifestation that the person stopped is, or is about to be, engaged in criminal activity. The
reasonableness of the suspicion must be e':aluated upon the totality of the circumstances at the time
of the stop."
In the case of In Re Suspension of Driver's License of Gib bar, 143 Idaho 937 (2006), the
Idaho Court of Appeals stated "Idaho Appellate Courts have not yet decided whether the "legal
cause" to request evidentiary testing required in LC. § 18-8002(4)(b) is equated to probable cause
for an arrest or reasonable suspicion. (Case cited). We also need not decide that question in this case
because the officer had probable cause."

InDeen v. State, 131Idaho435 (1998) the Idaho Court of Appeals concluded that the officer
.had a reasonable and articulable suspicion that the Defendant was driving inattentively and therefore
had legal cause to stop the vehicle. The Court of Appeals discussed the history and definitions of
"legal cause", "probable cause", and "reasonable articulable suspicion" standards as applied to
suspension of driver's license cases.
In the instant case, whether the standard as defined by the statute as legal cause is defined as
"reasonable articulable suspicion" or "probable cause" makes no difference. Trooper Schwecke had
neither probable cause nor reasonable articulable suspicion to stop Petitioner, William Trottier.
Therefore, Mr. Trottier's driver's license should be fully reinstated.
B.

Troopeir Sd1weirke did not conduct a valid monitoring period for fifteen minutes
prior to administering the breath. tests to William Trottier.

At the administrative hearing, the driver must prove, by a preponderance of the evidence,
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one of the grounds listed in Idaho Code § 18-8002-A(7). However, when there is a violation of a
mandatory regulation, "such as the 15-minute waiting period," the driver meets this burden by
showing that the procedure was not followed, and the hearing officer is required to vacate the
suspension. Wheeler v. !TD, 148 Idaho 378, 223 P.3d 761,768 (Ct. App. 2009) (citing In re
Suspension ofDriver's License of Gib bar, 143 Idaho 937, 944 (Ct. App. 2006)); Bennett v. State of
Idaho, Department of Transportation, 147 Idaho 141, 206 P.3d 505, 508 (Ct. App. 2009).

Idaho Code§ 18-8004(4) charges the Idaho State Police ("ISP") with promulgating standards
for the administration of tests for alcohol content. State v. Stump, 146 Idaho 857, 203 P.3d 1257,
1258 (Ct. App. 2009).

Therefore, ISP has issued training manuals for the approved testing

equipment, as well as Standard Operating Procedures ("SOPs") for breath alcohol testing.
The introductory paragraph to SOP § 3 states, "Proper testing procedures by certified
operators is necessary in order to provide accurate results that will be admissible in court."
(Emphasis added.) SOP§ 3 provides:
Prior to evidential breath akohoR testing, the subject must be monitored for fifteen (15)
minutes. Any material which absorbs/adsorbs or traps alcohol should be removed from the
mouth prior to the start of the 15 minute waiting period. During the monitoring period the
subject should not be allowed to smoke, drink, eat, or belch/ burp.
SOP 3.1 (emphasis in original).
During the monitoring period, the operator must be alert for any event that might Influence
the accuracy of the breath test.
SOP 3.1.5
Therefore, the fifteen-minute monitoring period is "required in order to rule out the
possibility that alcohol or other substances have been introduced into the subject's mouth from the
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outside or by belching or regurgitation. State v. Carson, 133 Idaho 451, 453 (Ct. App. 1999).
Further, the monitoring period "is not an onerous burden and is a precaution that is necessary to
insure the validity of the test results." State v. DeFranco, 143 Idaho 335, 144 P.3d 40m 43 (Ct App.
2006) (internal quotations omitted).
Trooper Schwecke' s mode and level of surveillance were insufficient to accomplish the goal
of the monitoring period because, under the circumstances of this case, Trooper Schwecke was not
always in a physical position to use a combination of his senses of sight, smell, and hearing to ensure
William Trottier did not belch or regurgitate. Trooper Schwecke was administering the field sobriety
tests and reading the advisory form fifteen (15) minutes prior to administering the test. Further,
Trooper Schwecke stated he would read the advisory form before starting the fifteen (15) minute
observation period. Instead, he administered the first test less than nine (9) minutes after reading the
advisory form.
Although officers are not required to "stare fixedly" at a test subject for the full fifteen (15)
minute period, "the level of surveillance must be such as could reasonably be expected to accomplish
the purpose of the requirement." State v. Carson, 133 Idaho at 453. There, the court held that the
officer's mode of observation was insufficient to "likely detect belching, regurgitation into the
mouth, or like." Id. Part of the monitoring period included the time the officer spent transporting the
driver to the sheriffs office, during which he intermittently observed the driver through glances in
the rearview mirror. Id. at 452-453. The court pointed out that, during the trip, the officer's
"attention necessarily was devoted primarily to driving." Id. at 453. Further, the court explained
that a combination of factors impeded the officer's ability to hear whether the driver belched. Those
factors included noise from the automobile engine, tires on the road surface, rain, windshield wipers,
PETITIONER WILLIAM TROTTIER'S BRIEF
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and a hearing impairment. Id
Sight, alone, is not enough to properly monitor a subject. See Bennett v. State, Dep 't of
Transp., 147 Idaho 141, 144 (Ct. App. 2009); see Memorandum Opinion, R. At 34. Further, when

an officer is not in a position to use his sight to observe the defendant, he must be able to use his
combined senses of hearing and smell. See State v. DeFranco, 144 P.3d at 43 (stating that "as in
Carson, the officer was not always in a physical position to use either his sight or, alternatively, his

sense of smell or hearing, to accomplish the purpose of the monitoring period"). Therefore, an
officer must be in a position to use more than one sense at all times to properly monitor a subject.
In DeFranco, after completing the field sobriety test, the officer handcuffed the driver and
placed him in the rear passenger-side of the patrol car. Id. at 41. The officer left the rear car door
ajar while he walked to the back of the vehicle to obtain an advisory form from his trunk. Id. The
officer testified that, while at the trunk, he could see the driver through the rear window by looking
through a gap between the trunk lid and vehicle body. Id. Further, the officer testified that, had the
driver belched or coughed loudly, he would have heard it. Id.
However, the court held that the officer's "level of monitoring could not reasonably be
expected to accomplish the purpose of the requirement." Id. At 42. The comi pointed out that, as
in Carson, the officer "was not always in a physical position to use either his sight or, alternatively,
his senses of smell and hearing, to accomplish the purpose of the monitoring period."
The courts in both Carson and DeFranco distinguished their situations from that found in
State v. Remsburg, 126 Idaho 338 (Ct. App. 1994). See State v. Carson, 133 Idaho at 453; State v.
DeFranco, 144 P.3d at 42.

In Remsburg, the driver argued that the monitoring period was

insufficient becaus~, during the seven (7) minutes immediately preceding the breath test, the officer
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was programming the breath testing machine and reading the statutory advisory. 126 Idaho at 339.
The Remsburg court held that the monitoring period was sufficient because the officer was
in the same room with the driver at all times. Id. However, the court made specific reference to the
fact that the driver was seated next to the officer. Id. At 339 (n.1). In contrast, in Bennett, the court
found that surveillance was insufficient when the officer twice left the room during the observation
period. 14 Idaho 14,206 P.3d 505, 508-509 (Ct. App. 2009).
Therefore, in Carson and DeFranco, the court distinguished Remsburg by pointing out that,
although the Remsburg officer "did not maintain constant visual contact, there was no evidence that
the officer was unable to adequately monitor through use of his other senses." State v. Carson, 133
Idaho at 453; State v. DeFranco, 144 P.3d at 42. Further, Carson demonstrates that an officer can
still be in close proximity to the driver (even in the same vehicle) but that conditions can exist that
render the observation insufficient.
Here, the court must look at the record as a whole and not merely the Affidavit of Trooper
Schwecke. In this case, Trooper Schwecke was focused on administering the field sobriety tests and
on the reading the advisory form. To properly administer the fifteen (15) minute waiting period
Trooper Schwecke needed to be observing William Trottier for any burps, regurgitation for the
possibility of creating mouth alcohol. Trooper Schwecke's ability to observe and employ his senses
of hearing, sight, and smell were compromised when he attempted to do multiple tasks at the same
time. Troop'er Schwecke violated the standard operating procedures as set forth by the Idaho State
Patrol with regard to the fifteen (15) monitoring period.
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In conclusion, the hearing officer's findings are not supported by substantial evidence in the
record as a whole. As a consequence, the hearing officer's decision should be vacated and the case
remanded with instructions to fully reinstate the operator's license ofthe Petitioner, William Trottier.
submitted this
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I hereby certify that on the 7th day of December, 2011, served a true and correct copy of the
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IN

JUDICIAL DISTRICT
COUNTY OF

WILLIAM TROTTIER,

)
)
)
)
)
)
)
)
)
)

Petitioner,
VS.

STATE OF IDAHO
TRANSPORTATION DEPARTMENT,
Respondent.

Case No. CV 2011-1069

BRIEF OlF THE IDAHO
TRANSPORTATION
DEPARTMENT

INTRODUCTION
This is the responsive brief of the Idaho Transportation Depaiiment. William Trottier has
asked the District Court to review the decision of the Department's Hearing Examiner, Skip
Carter. The Department's Hearing Examiner determined that the requirements for suspension of
Mr. Trottier's driving privileges set forth in Idaho Code§ 18-8002A were complied with and Mr.
Trottier should have his driving privileges suspended for 90 days as a result of failing an
evidentiary test for alcohol concentration.
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On September 3, 2011 at 0214 hours Idaho State Police Trooper Schwecke was patrolling
north bound on U.S. Highway 95 in the city limits of Moscow, Idaho and observed a red GMC
Jimmy conduct a right hand turn onto Highway 95 failing to properly maintain his lane of travel
and driving on top of the lane divider and hash marks for approximately 20 to 30 feet.
Trooper Schwecke activated his emergency overhead lights and conducted a traffic stop.
Idaho State Police Corporal Baldwin arranged to assist.
Upon approaching the vehicle and informing the driver of the reason for the stop,
Trooper Schwecke could smell the odor of an alcoholic beverage coming from the vehicle. The
driver, later identified as William R. Trottier, had glassy and bloodshot eyes.
Mr. Trottier admitted to having a couple of beers and Trooper Schwecke asked Mr.
Trottier to perform standardized field sobriety tests.
Mr. Trottier performed the Horizontal Gaze Nystagmus, the Walk and Turn and One Leg
Stand tests and failed the tests. Trooper Schwecke informed Mr. Trottier that he would be
detained for suspicion of diiving under the influence of alcohol.
Trooper Schwecke initiated a 15 minute monitoring period and obtained breath samples
from Mr. Trottier receiving results of .148 and .144.

Trooper Schwecke then arrested Mr.

Trottier and Mr. Trottier was transp01ied to the Latah County Jail.
Mr. Trottier timely requested a hearing with the Idaho Department of Transportation's
Hearing Examiner (R. pp. 013) on the proposed Administrative License Suspension. A hearing
was held telephonically on September 26, 2011. The Hearing Examiner entered Findings of
Fact, Conclusions of Law and Order sustaining the Administrative Suspension of Mr. Trottier's
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driving privileges on September 28, 2011 (R. pp. 034-043). Mr. Trottier timely filed a Petition
for Judicial Review (R p. 044-045).

Idaho Code § l 8-8002A(7) sets out the burden of the driver to demonstrate to the Hearing
Examiner that driving privileges should be reinstated because:
(a) The peace officer did not have legal cause to stop the person; or
(b) The officer did not have legal cause to believe the person had been driving or was in
actual physical control of a vehicle while under the influence of alcohol, drugs or
other intoxicating substances in violation of the provisions of section 18-8004, l 88004C or 18-8006, Idaho Code; or;
(c) The test results did not show an alcohol concentration or the presence of drugs or
other intoxicating substances in violation of section 18-8004, 18-8004C or 18-8006,
Idaho Code; or
(d) The tests for alcohol concentration, drugs or other intoxicating substances
administered at the direction of the peace officer were not conducted in accordance
with the requirements of section 18-8004(4), Idaho Code, or the testing equipment
was not functioning properly when the test was administered; or
(e) The person was not informed of the consequences of submitting to evidentiary testing
as required in subsection (2) of this section.
The review of disputed issues of fact must be confined to the agency record for judicial
review. Idaho Code§ 67-5277.
Idaho Code § 67-5279(1) sets out the scope of review. "The Court shall not substitute its
judgment for that of the agency as to the weight of the evidence on questions of fact." Howard
v. Canyon County Board of Commissioners, 128 Idaho 479, 915 P.2d 709 (1996).

Idaho Code § 67-5279(3) provides:
When the agency was required by the provisions of this chapter or by other provision of
law to issue an order, the court shall affirm the agency action unless the court finds that
the agency's findings, inferences, conclusions or decisions are:
(a)
(b)
(c)
(d)
(e)

in violation of constitutional or statutory provisions;
in excess of the statutory authority of the· agency;
made upon unlawful procedure;
not supported by substantial evidence on the record as a whole; or
arbitrary, capricious, or an abuse of discretion.
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The appropriate remedy pursuant to the Idaho Administrative Procedures Act is: " ... if
the agency action is not affirmed, it shall be set aside, in whole or in part and remanded for
further proceedings as necessary." Idaho Code§ 67-5279(3).
The decision of the Transportation Department must be affirmed unless the order violates
statutory or constitutional provisions, exceeds the agency's authority, is made upon unlawful
procedure, is not supported by substantial evidence or is arbitrary, capricious or an abuse of
discretion. 1vfarshall v. Idaho Transportation Department, 137 Idaho 337, 48 P.3d 666 (2002).
The pmiy challenging the agency decision must demonstrate that the agency erred in a
manner specified in Idaho Code § 67-5279(3) and that a substantial right of that party has been
prejudiced. Drujfel v. State, Dept. of Trans., 136 Idaho 853, 41P.3d739 (2002).

CHARACTERIZATION OF THE ISSUE
Mr. Trottier raises two issues for Judicial Review. The first issue is whether legal cause
existed for Trooper Schwecke's stop of Mr. Trottier's vehicle pursuant to LC. § l 8-8002A(7)(a).
Additionally, Mr. Trottier challenges the circumstances of the observation period prior to the
administration of the evidentiary test for breath alcohol pmsuant to LC. § 18-8004 LC. and § 188002A(7)( c).
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Legal Cause for Stop

Mr. Trottier argues that there was no legal cause to stop the vehicle operated by him. The
Hearing Examiner concluded that legal cause existed to stop Mr. Trottier for a violation of LC. §
49-644(1) or a violation of LC. § 49-637 for failing to maintain its lane of traffic (R. p. 036
Finding 1.1). 1
The Administrative Hearing Examiner's conclusion as to legal cause for the stop is
supported by substantial evidence in the Record as a whole.
The Hearing Examiner concluded that the video recording of the circumstances of the
stop of Mr. Trottier (Exhibit A) demonstrates that Mr. Trottier' s vehicle made "a wide tum
crossing over both of the dashed lane dividers" (R. p. 036 Finding 1.2). Such a fact is clearly
observable by viewing Exhibit A. 2
Mr. Trottier simply asks the Court to come to a conclusion differently from that made by
the Hearing Examiner considering the same information. Here, the Hearing Examiner did not
hear from Mr. Trottier as to his driving. Mr. Trottier simply argues without offering testimony
that the Affidavit of Trooper Schwecke and the video recording is insufficient to support legal
cause to stop Mr. Trottier's vehicle.

1

LC. 49-644(1) provides:
The driver of a vehicle intending to turn shall do so as follows: "Both the approach for a right turn
and the right tum shall be made as close as practicable to the right-handed curb or edge of the
roadway."

2

It is appropriate for the Administrative Hearing Examiner to have made common sense judgments and
inferences about human behavior even though he does not set those out in his Findings, Illinois v. Wardlow,
528 US. 119 at 125, 120 S.Ct. 673 (2000).
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The analysis of legal cause in the Administrative License Suspension setting is set out in
the In re Suspension of Driver's License ofGibbar. 3
Trooper Schwecke clearly has a reasonable and articulable suspicion for the stop of Mr.
Trottier' s vehicle based upon the observed driving and driving recorded with his onboard video
recording equipment (Exhibit A). The time of night, 2:20 in the morning and the neighborhood
in which the stop occurred are also circumstances from which Trooper Schwecke could draw
based upon his experience as a Patrol Officer demonstrating a reasonable and articulable
suspicion that the vehicle is being driven contrary to traffic laws. The conduct observed by
Trooper Schwecke does not fall within the broad range of what can be described as normal
driving behavior given the statutory provisions of I.C. § 49-644(1).
It is clear from the video recording that Mr. Trottier did not approach a right hand turn

and make a right hand turn as close as practicable to the right hand curb or edge of the roadway
as required by LC. § 49-644.
The lack of testimony from Mr. Trottier does not offer for the Administrative Hearing
Examiner a potential alternative explanation as to why it was not "practicable" for Mr. Trottier to
make a tum as close to the right hand curb or edge of the roadway. Instead Mr. Trottier simply

A traffic stop by an officer constitutes a seizure of the vehicle's occupants and implicates the
Fourth Amendment's prohibition against unreasonable searches and seizures. Delaware v. Prouse,
440 U.S. 648, 653, 99 S.Ct. 1391, 1395-96, 59 L:Ed.2d 660, 667 (1979); State v. Atkinson, 128
Idaho 559, 561, 916 P.2d 1284, 1286 (Ct.App.1996). Under the Fourth Amendment, an officer
may stop a vehicle to investigate possible criminal behavior ifthere is a reasonable and articulable
suspicion that the vehicle is being driven contrary to traffic laws. United States v. Cortez, 449 U.S.
411, 417, 101 S.Ct. 690, 694-95, 66 L.Ed.2d 621, 628-29 (1981); State v. Flowers, 131 Idaho
205, 208, 953 P.2d 645, 648 (Ct.App.1998). The reasonableness of the suspicion must be
evaluated upon the totality of the circumstances at the time of the stop. State v. Ferreira, 133
Idaho 474, 483, 988 P.2d 700, 709 (Ct.App.1999).

In re Suspension ofDriver's License ofGibbar, 143 Idaho 937, 942-43, 155P.3d1176, 1181-82 (Ct. App. 2006).
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asks the Court to come to a contrary factual conclusion to that made by the Administrative
Hearing Examiner.
Trooper Schwecke's suspicion that the operator of the motor vehicle immediately in front
of him has "committed or is about to commit to a crime" does not require Trooper Schwecke to
follow Mr. Trottier to develop more legal cause than Trooper Schwecke has at his disposal.
Trooper Schwecke observes a motor vehicle making an inappropriate right hand turn not as close
as practicable to the right hand curb or edge of the roadway. 4
The Administrative Hearing Examiner's conclusion that Trooper Schwecke had legal
cause to stop the vehicle operated by Mr. Trottier is supported by substantial evidence in the
Record.
2. Observation Period

Mr. Trottier contends that the period and circumstances of the observation prior to the
administration of an evidentiary test for breath alcohol was insufficient.
a. Duration of the observation period.
There is no factual question that the observation period of time was 15 minutes m
duration.

The Administrative Hearing Examiner's conclusion as to the duration of the

observation prior to the administration period is supported by the Record (R. p. 038, Findingif 4).
The Idaho State Police have adopted Standard Operating Procedures for the
Administration of breath alcohol testing. A monitoring period (or 'waiting period', the term is
. used interchangeably) is to be conducted. Standard Operating Procedure 6.1 provides "prior to
evidentiary breath alcohol breath testing the subject/individual should be monitored for at least
4

Here, there is probably cause for the stop of Mr. Trottier's motor vehicle based upon the video recording and
consistent with Trooper Schwecke's observation that Mr. Trottier made a turn inconsistent with that required of him
pursuant to LC.§ 49-644(1). See In re Suspension of Driver's License ofGibbar, 143 Idaho 937, 942-43, 155 P.3d
1176, 1181-82 (Ct. App. 2006).
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evidentiary breath alcohol breath testing the subject/individual should be monitored for at least
15 minutes." The importance of the waiting period now has to be considered in light of the other
provisions of the Standard Operating Procedures of the Idaho State Police.
It is clear from the video of Mr. Trottier's stop and field testing that Trooper Schwecke

observed Mr. Trottier for 15 minutes prior to the administration of the evidentiary test.
Assuming for this purpose that the test was administered at 2:42: 13, the 15 minutes observation
would have begun at 2:27 (Exhibit A). The time or duration of the monitoring period was more
than 15 minutes.
This is not a case where the Administrative Hearing Examiner only had before him
Trooper Schwecke's Affidavit and generalized conclusions that Trooper Schwecke had complied
with the Idaho State Police's Standard Operating Procedures. The Hearing Examiner had the
video of the circumstances of the stop, demonstrating the administration of the field sobriety
tests, the 15 minute monitoring period, and the administration of the breath alcohol testing
(Exhibit A). Additionally, the Hearing Examiner heard specific factual testimony from Trooper
Schwecke under oath. This in light of no other testimony being offered on Mr. Trottier' s behalf.
The Administrative Hearing Examiner's Findings and Conclusions are based on
substantial evidence in the Record. There is no reason based on this Record for the Court to
substitute its judgment for that of the Hearing Examiner even if the Court would not have come
to the same factual finding, LC. § 67-5279(1), lvfarshall v. Department of Transp., 137 Idaho
337, 48 P.3d 666 (Ct. App. 2002).

The Hearing Examiner's Findings that the period of time Trooper Schwecke observed
Mr. Trottier was at least 15 minutes is based on sufficient competent evidence in the Record (R.
p. 039 Finding. 4.5).
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b) The sufficiency of the waiting period.

Mr. Trottier also contends that the level of scrutiny of the monitoring in the 15 minute
waiting period was insufficient. Mr. Trottier does not contend that an event or circumstance
might have occurred which distracted Trooper Talbott from employing his senses of smell,

hearing and sight or that an event which might have contaminated Mr. Trottier's breath alcohol
sample with mouth alcohol occuned.
The Hearing Examiner found that Trooper Schwecke sufficiently observed Mr. Trottier
for 15 minutes prior to the administration of the breath alcohol testing (R. p. 040 Finding 4.1
4.10).
The Idaho State Police have responded to the Idaho Appellate Court's interpretation of
the monitoring period as found in the breath alcohol protocols by over time amending and
modifying the Standard Operating Procedures to their present condition effective November
2010 and have deleted references to training and operating manuals.
The 15 minute waiting period requires Trooper Schwecke to observe Mr. Trottier in such
a way that an event does not occur which would contaminate a breath sample with "mouth
alcohol".

The Idaho State Police describe the circumstances of that waiting period in the

Standard Operating Procedures (Appendix A'1[ 6).
During the monitoring period the subject/individual should not be allowed to smoke, eat,
drink, belch, burp, vomit or regurgitate. SOP 6.1.4. The operator must be alert for these events
influencing the accuracy of the breath alcohol test.
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The Standard Operating Procedures direct that the operator "must be aware of the
possible presence of mouth alcohol as indicated by the testing instrument." The sufficiency of
the waiting period isn't as essential as it may have been when the Idaho Appellate Court decided

State v. Carson, 133 Idaho 451, 988 P.2d 225 (Ct. App. 1999) or State v. DeFranco, 143 Idaho
335, 144 P.3d 40 (Ct. App. 2006). It is comparing apples and oranges to suggest that the same
analysis of the operating and training manuals then existing and the Standard Operating
Procedures as they exist now, produces the same results as the early breath testing cases.

If during the 15 minute waiting period the subject vomits or regurgitates material from
the stomach into the subject's breath pathway, then the 15 minute waiting period must begin
again, SOP 6.1.4.2. The Standard Operating Procedures don't require an additional 15 minute
waiting period if a belch or burp occurs.
Statutory interpretation is not necessary to determine what the Standard Operating
Procedures may require of Trooper Schwecke. 5. There is no argument that Trooper Schwecke
must be alert for any event influencing the accuracy of the test, SOP 6.1.4.

That Trooper

Schwecke must be aware of the possible presence of mouth alcohol as indicated by the testing
instrument, SOP 6.4.4.1 (not exclusively his sense of smell, hearing or sight) or that if Mr.
Trottier vomits or regurgitates material from the stomach into the breath airway, the 15 minutes
waiting period must begin again, SOP 6.1.4.2. If there is any doubt about those events the
officer should look to the results of the evidentiary tests for evidence of potential mouth alcohol
contamination, SOP 6.1.4.3.

Should the breath alcohol results corroborate within .02, such

correlation is evidence of the absence of mouth alcohol, SOP 6.2.2.2 (emphasis added). The

Where the 'statute' is plain and ambiguous, the Hearing Examiner must give effect to the statute
as written, without engaging in statutory interpretation, Masterson v. Idaho Dept. of Transp., 150
Idaho 126, 244 P.3d 625 (Ct.App. 2010).

BRIEF OF THE IDAHO
TRANSPORTATION DEPARTMENT

10

010-9

Administrative Hearing Examiner's finding that Trooper Schwecke was properly alert and aware
for the potential contamination of a breath sample by mouth alcohol is supported by substantial
evidence in the Record (R. p. 146, Findings 17-18).
The Standard Operating Procedures now direct that if there is any question as to the
events occuning during the 15 minute monitoring period, the police officer should look at the
results of the duplicate breath samples for evidence of potential alcohol contamination, SOP
6.1.4.3.

When the results of the duplicate breath samples correlate within 0.02, then the breath
test results indicate that no "alcohol contamination in the subject's breath pathways and that a
consistent sample was delivered" thereby eliminating factors or events which might have
affected the test result, SOP 6.2.2.2. 6
The Administrative Hearing Examiner had no testimony from Mr. Trottier as to the
circumstances of the administration of the test which requires the Administrative Hearing
Examiner to weigh the evidence differently. Mr. Trottier simply argues for a factual finding
different than that of the Hearing Examiner. The Administrative Hearing Examiner is entitled to
adopt a factual finding consistent with the record he had before him.

The Administrative

Hearing Examiner did not have any testimony contrary to what he observed in the video
recording. Mr. Trottier is just asking the Court to second guess the Administrative Hearing
Examiner to find upon review of the same facts that a different conclusion should be made.

If the officer does not suspect mouth alcohol was present and the sample variability was due to a
lack of subject cooperation then the samples can be considered valid if all three samples are above
a per se limit for prosecution. Only if the three samples fall outside the .02 correlation and the
officer suspects that mouth alcohol could have been a contributing factor then a new 15 minute
monitoring period should occur, SOP 6.2.2.3.
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The Administrative Hearing Examiner carefully considers the arguments made by Mr.
Trottier.

Specifically the Administrative Hearing Examiner found that if there were any

distractions, the distractions were "minimal" (R. p. 039, Finding. 4.4).
The Administrative Hearing Examiner's decision is based on "relevant

eviden~e

that a

reasonable mind might accept to supp01i a conclusion", Funes v. Aardema Dairy, 150 Idaho 7,

244P.3d151 (August 2010). 7
Mr. Trottier simply asks the Court to make a factual determination different from what
was determined by the Department's Administrative Hearing Examiner.

Here, the

Administrative Hearing Examiner's conclusion that Trooper Schwecke was able to use his senses
of sight, smell and hearing is supported by the video recording (p. 039, Findings 4.5). There was
a sufficient level of surveillance as could reasonably be expected to accomplish the purpose of
the requirement of a monitoring period to rule out the possibility that alcohol or other substances
had been introduced in Mr. Trottier's mouth from outside by belching or regurgitation, Bennett v.

State, Dept. ofTransp., 147Idaho141, 206 P.3d 505 (Ct.App. 2009).
Clearly the Idaho Appellate Court's prior decisions indicate that the observation can
include more than just sight. Here, Trooper Schwecke was continually in a position to use all of
his senses, not just sight to determine that Mr. Trottier did not vomit or regurgitate during the
observation period.

The observation by Trooper Schwecke complies with the Idaho State

Police's Standard Operating Procedures.
Specifically the recording of the stop and testing of Mr. Trottier shows that from 2:27 :00
until 2:42: 13, Trooper Schwecke had Mr. Trottier within his sight, hearing and smell. Trooper
7

The Standard of Review generating this inteq)retation is found in the worker's compensation provisions of LC. §
72-732. "The Court may set aside an order if the Commission's Findings of Fact are not based on any substantial
competent evidence. Competent evidence is more than a scintilla of proof but less than a preponderance. It is
relevant evidence that a reasonable mind might accept to support a conclusion, Funes at p. 154-5.

BRIEF OF THE IDAHO
TRANSPORTATION DEPARTMENT

12

0111

Schwecke was not distracted during the administration of field sobriety testing, was in Mr.
Trottier' s physical presence and was alert to any event which could have influenced the breath
test result by the introduction of mouth alcohol.
Further, there is no evidence on the recording of the stop, monitoring and testing of Mr.
Trottier that there was any event which could have affected the breath test result. The recording
is the best evidence of the adequacy of Trooper S chwecke' s observation. 8
Additionally, the Administrative Hearing Examiner can consider the sufficiency of the
monitoring period by the factual correlation by .02 of the breath test results. Here, the breath test
results conelate within .02. There is a sufficient level of scrutiny without any suggestion of an
event indicating that more time or additional scrutiny is required particularly when the test
results correlate within .02. Nor is there testimony from Mr. Trottier that Mr. Trottier burped,
belched or vomited. 9
The record then consists of specific evidence that the breath tests were not affected by the
presence of mouth alcohol particularly since the breath test results do not vary by more than .02
(R. p. 039, Finding 4.7).
When the Court considers the record before the Administrative Hearing Examiner with
the present! y existing Standard Operating Procedures and the level of scrutiny of the 15 minute
observation period conducted by Trooper Schwecke (regardless of whether the Court would find
that such a monitoring period was sufficient should it be the finder of fact), there is sufficient
evidence in the Record to sustain the finding that there was a sufficient 15 minute monitoring

The Court of Appeals recently determined that a police officer who acknowledged that he had his back turned away
from the test subject for a minute and a half continued to be in a position to use his senses to determine whether the
subject "belched, burped or vomited" during the requisite time period, Wilkinson v. State, Dept. of Transp., 2011 WL
5582537, Ct. App. Opinion No. 69, November 17, 2011.
9

Results of .219 and .201 indicate a variance of less than 0.02, indicative of a breath alcohol test result unaffected
by mouth alcohol (R. p. 003).

BRIEF OF THE IDAHO
TRANSPORTATION DEPARTMENT

13

0112

Further, there is no evidence on the recording of the stop, monitoring and testing of Mr.
Trottier that there was any event which could have affected the breath test result. The recording
is the best evidence of the adequacy of Trooper Schwecke's observation. 8
Additionally, the Administrative Hearing Examiner can consider the sufficiency of the
monitoring period by the factual correlation by .02 of the breath test results. Here, the breath test
results correlate within .02. There is a sufficient level of scrutiny without any suggestion of an
event indicating that more time or additional scrutiny is required particularly when the test
results correlate within .02. Nor is there testimony from Mr. Trottier that Mr. Trottier burped,
belched or vomited. 9
The record then consists of specific evidence that the breath tests were not affected by the
presence of mouth alcohol particularly since the breath test results do not vary by more than .02
(R. p. 039, Finding 4.7).

When the Court considers the record before the Administrative Hearing Examiner with
the presently existing Standard Operating Procedures and the level of scrutiny of the 15 minute
observation period conducted by Trooper Schwecke (regardless of whether the Court would find
that such a monitoring period was sufficient should it be the finder of fact), there is sufficient
evidence in the Record to sustain the finding that there was a sufficient 15 minute monitoring
period and that the circumstances of the monitoring period were sufficient to eliminate the
concern that any event which would involve mouth alcohol occurred.

The Court of Appeals recently determined that a police officer who acknowledged that he had his back turned away
from the test subject for a minute and a half continued to be in a position to use his senses to determine whether the
subject "belched, burped or vomited" during the requisite time period, Wilkinson v. State, Dept. o/Transp., 2011 WL
5582537, Ct. App. Opinion No. 69, November 17, 2011.
9

Results of .219 and .201 indicate a variance of less than 0.02, indicative of a breath alcohol test result unaffected
by mouth alcohol (R. p. 003).
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evidence upon which the Department's Administrative Hearing Examiner can base his
conclusion that Mr. Trottier failed to meet his burden,

§ 67-5279(1 ).

The Administrative Hearing Examiner's conclusions as to legal cause to stop Mr. Trottier
and the circumstances of the observation of Mr. Trottier prior to the administration of the
evidentiary test for alcohol are supported by sufficient competent evidence in the administrative
record.
The decision of the Administrative Hearing Examiner should be affirmed.
DATED the

day of January 2012.

Edwin L. Litteneker
Special Deputy Attorney General for
Idaho Transportation Department
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Forensic Services
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Glossary
Approved Vendor: A source/provider/manufacturer of an approved premixed alcohol simulator solution shall be explicitly
approved as a vendor of premixed alcohol simulator solutions for distribution within Idaho.
Breath Alcohol 'fest: A series of separate breath samples provided during a breath testing sequence.
Breath Alcohol Testing Sequence: A sequence of events as determined by the Idaho State Police Forensic Services, which
may be directed by either the instrument or the Operator, but not both, and may consist of air blanks, performance
verification, internal standard checks, and breath samples.
Breath Testing Specialist (BTS): An Operator who has completed an advanced training class taught by an employee of the
Idaho State Police Forensic Services. BTS certification is valid for 26 calendar months and expires on the last day of the
26th month.
CHtificate of Analysis: A certificate stating that the premixed ethyl alcohol solutions used for perfonnance verification have
been tested and approved for use by the ISPFS.
Certificate of Approval: A ce1iificate stating that an individual breath alcohol testing instrument has been evaluated by the
ISPFS and found to be suitable for forensic alcohol testing. The certificate bears the signature of an Idaho State Police
Forensic Services Lab Manager, and the effective date of the instrument approval.
Changeover Class: A training class for currently certified personnel during which they are taught theory, operation, and
proper testing procedure for a new make or model of instrument being adopted by their agency. Breath Testing Specialists
attend BTS training that qualifies them to perform BTS duties related to the instrument.
Evidentiary Test: A breath test performed on a subject/individual for potential evidentiary or legal purposes. A distinction
is made between evidentiary testing and community service or training tests performed with the instrument.
lldaho State Police Forensic Services (ISPFS): Formerly known as the Bureau of Forensic Services, the ISPFS is dedicated
to providing forensic science services to the criminal justice system of Idaho. ISPFS is the administrative body for the
breath alcohol testing program per ID APA 11.03.01.
MIP/MIC: An abbreviation used to designate minor in possession or minor in consumption of alcohol.
Operator Certification: The condition of having satisfied the training requirements for administering breath alcohol tests as
established by the ISPFS. Operator certification is valid for 26 calendar months and expires on the last day of the 26th
month.
Operator: An individual certified by the ISPFS as qualified by training to administer breath alcohol tests.
Operator Class: An ISPFS-approved training class for prospective or uncertified breath alcohol Operators. Currently
certified Breath Testing Specialists may teach Operator classes.
Performance Verification: A verification of the accuracy of the breath testing instrument utilizing a simulator and a
performance verification solution. Performance verification should be reported to three decimal places. While ISPFS uses
the term performance verification, manufacturers and others may use a term such as "calibration check" or "simulator check."
Performance Verification Solution: A premixed ethyl alcohol solution used for field performance verifications. The
solution is provided by and/or approved by ISPFS.
Recertification Class: A training class for currently certified personnel, completion of which results m uninterrupted
continuation of their Operator or BTS status for an additional 26 months.
Waiting Period/Monitoring Period/Deprivation Period/Observation Period: 15-minute period prior to administering a
breath alcohol test, in which an officer monitors the test subject/individual.
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Topic

Date of Revision

2

Delete reference to ALS

June 1, 1995

2

0.02/0.20 solutions

June 1, 1995

3.2.1

Valid breath tests

October 23, 1995

2.1

Alco-Sensor calibration checks

May 1, 1996

2.2

lntoxilyzer 5000 Calibration Checks
Effective June, 1996

May 1, 1996

2.1.2

0.003 agreement

June 1, 1996

2.1.2

Operators may nm calibration checks

July 1, 1996

2.1.2

Re-run a solution within 24 hours

September 6, 1996

2.1

All 3 solutions run within a 24-hour period

September 6, 1996

2

All 3 solutions run within a 24-hour period

September 6, 1996

2.1.2

Re-running of a solution

September 26, 1996

2.1

All solutions run within a 48-hour period
Reference to "three" removed

September 26, 1996
Oct. 8, 1996

2

All 3 solutions run within a 48-hour period

September 26, 1996

2

More than three calibration solutions

October 8, 1996

2

Solution values no longer called in to BFS

April 1, 1997

2.1

Alco-Sensor and Intoxilyzer 5000
calibration check

August 1, 1998

2.2

Calibration checks for the Intoxilyzer 5000

February 11, 1999

Name change, all references made to the
Bureau of Forensic Services were changed to
Idaho State Police Forensic Services.

August 1999

1.6

Record Management

August 1, 1999

2

Deleted sections on relocating, repairing, recalibrating,
and loaning of instruments from previous revision.

August 1, 1999
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1.2, 2.1, 2.2
3

Alco-Sensor and Tntoxilyzer 5000 calibration checks
Deleted sections on blood and urine samples
for alcohol determination

August 1, 1999
August 1, 1999

1.6

Operator certification record management

January 29, 2001

1,2, and 3
2.1, 2.2

Reformat nmnbering
Requirement for running 0.20 simulator solution

August 18, 2006

2.2.1.1.2.2

Changed 3-sample to "two print cards".

November 27, 2006

2.2.1.1.2.2
2.1.2.1 and 2.2.4

Deleted "simulator port" and "two print cards".
Simulator temperature changed from "should"
to "must".

May 14, 2007
May 14, 2007

2.2.1.1.2.2

Clarification of0.20 calibration checks.

September 18, 2007

1.2

Added the Lifeloc FC20

February 13, 2008

1.5

Deleted requirement that the new instrument
utilize the same technology if the BTS is currently
certified

February 13, 2008

2

Modified the accepted range for simulator solutions to
+/- 10%, eliminating the+/- 0.01 provision. Added

"Established target values may be different
from those shown on the bottle label"

February 13, 2008

2.2

Added Lifeloc FC20 calibration checks
Intoxilyzer 5000 calibration is now section 2.3

February 13, 2008

2.

Modified to specifically allow use of the 0.20
during subject testing

February 13, 2008

Sections 1, 2, 3

General reformat for clarification. Combined
Alcosensor and Lifeloc sections. Specifically,
changed calibration requirement using the 0.20
reference solution from four (4) checks to two (2).

December 1, 2008

2.1.4, 2.2.3' 2.2.4, 2.2.5
And 2.2.10

Clarification: a "calibration check" consists of a
pair of samples in sequence and both samples
must be within the acceptable range before
proceeding with subject testing. A 0.20 solution
should be replaced every 20-25 samples. Clarified
the correct procedure for performing a calibration check.

January 14, 2009

2.1.3, 2.1.4.1, 2.1.9

Clarification: Added "before and after" to the 0.08 and
July 7, 2009
0.20 calibration checks, within 24 hours of a subject test.
The official time and date of the calibration check is the
time and date recorded on the printout, or the time and date
recorded in the log, whichever corresponds to the calibration
check referenced in section 2.1.3 or 2.1.4.1.
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Effective
0

2

8/20/2!110

The entire SOP was rewritten to incorporate language changes regarding
performance verifications, and to clear-up ambiguities associated with
the 0.20 verification and the relevance to cases not involving an l 88004C charge. Scope and safety sections were added. Troubleshooting,
MIP/MIC sections added.

§/:27/2010

Deletions and/or additions to sections 2, 4.3.3, 4.4.1, 4.4.3, 4.4.5, 4.6.1.1,
5.1.2, 5.1.4, 5.1.4.l, 5.1.5, 5.2.4, 5.2.5, 6, 6.2.1, 6.2.3, 6.2.4, 7, 7.1, 7.1.1,
7.1.2, 7.1.2.2, 7.1.3, 7.1.4, 7.1.5, 8.

11/01/2010

Section 6.2 clarified for instrument specificity, added sections 6.2.2.3, 6.2.2.3.l
and 6.2.2.4, added section 8.0 for the MIP/MIC procedure, clarified section
5.1.3 for the use of 0.20 solutions, renamed document to 6.0
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2

Sicope
This method describes the Idaho State Police Forensic Services (ISPFS)
procedure, for use by agencies external to ISPFS, for the analysis of breath for the
presence of volatile compounds using an approved breath testing instrument. This
method provides for the quantitative analysis of ethanol.
Following all the recommendations of this external procedure will establish the
scientific validity of the breath alcohol test. Failure to meet all of the recommendations
within this procedure does not disqualify the breath alcohol test, but does allow for the
questioning of the breath alcohol tests as it pertains to its foundation of admissibility in
court. That foundation can be set, through testimony, by a breath testing specialist expert
or ISPFS expert in breath testing as to the potential ramifications of the deviation from
the procedure as stated.

3

Safety
Within the discipline of breath alcohol testing, the general biohazard safety
precautions should be followed. This is due to the potential infectious materials that may
be ejected from the mouth during the sampling of the breath. Caution should be taken so
as the expired breath is not directed towards the officer or other unrelated bystander.

4

Instirumient and Operator Ciertificaitfon
To ensure that minimum standards are met, individual breath testing instruments,
Operators, and breath testing specialists (BTS) must be approved and certified by the
Idaho State Police Forensic Services (ISPFS). The ISPFS will establish and maintain a
list of approved instruments by manufacturer brand or model designation for use .in the
state.
4.1

Approval of Breath Testing Instruments. In order to be approved and certified
each instrument must meet the following criteria:
4.1.1

The instrument shall analyze a reference sample or analytical test
standard, the results of which must agree within +/- 10% of the target
value or such limits set by ISPFS.
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4.1.2

The certification procedures shall be adequate and appropriate for the
analysis of breath specimens for the determination of alcohol
concentration for law enforcement.

4.1.3

Any other tests deemed necessary to correctly and adequately evaluate the
instrument to give accurate results in routine breath alcohol testing.

4.2

The ISPFS may, for cause, remove a specific instrument by serial number from
evidential testing and suspend or withdraw certification thereof.

4.3

Operatoirn become certified by completing a training class taught by an ISPFS
certified Breath Testing Specialist (BTS). Ceriification is for 26 calendar months
and expires the last day of the 26th month. Certification will allow the Operator
to perform all functions required to obtain a valid breath alcohol test. It is the
responsibility of the individual Operator to maintain their current certification; the
ISPFS will not notify Operators that their ceriification is about to expire.
4.3.1

Recertification for another 26-month period is achieved by completing an
ISPFS approved Operator class prior to the end of the 26th month.

4.3.2

If the individual fails to satisfactorily complete the class (including the
written and practical tests), or allows their certification status to expire,
he/she must retake the Operator class in order to become recertified.

4.3 .3

If current Operator certification is expired, the individual is not ceriified to
run evidentiary breath alcohol tests on the instrument in question until the
Operator class is completed.
4.3.3.1 There are no grace periods or provisions for extension of Operator
certification.

4.4

Breath Testing Specialists (BTS) are Operators who have completed an
advanced training class and are ISPFS-certified to perform instrument
maintenance, and provide both initial and recertification training for instrument
Operators.
4.4. l

To obtain initial BTS certification, an individual must be currently
certified as an Operator of that particular instrument. BTS ceriification is
then obtained by completing an approved BTS training class.

NOTE:
The prior Operator status "on that particular instrument"
requirement is waived for new instrumentation.
4.4.2

BTS Certification is valid for 26 calendar months.

4.4.3

If BTS certification is allowed to expire, the individual reverts to certified
Operator status for 12 calendar months for that instrument. He/she may
no longer perform any BTS specific duties relating to that particular
instrument.
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4.5

4.6

4.4.4

BTS certification rs renewable by attending an approved BTS training
class.

4.4.5

The Idaho State Police Forensic Services may revoke BTS certification for
cause. Examples of what may constitute grounds for revocation may
include falsification of records, failure to perform required performance
verification, failure to successfully pass a BTS receriification class and
failure to meet standards in conducting Operator training.

Adoption of a new nnstrmment by an agency will require updating any BTS and
Operators in that agency in the use of the new instrument.
4.5.1

A currently certified
may become a certified BTS for a new
instrument by completing an ISPFS approved BTS Instrumentation class.

4.5.2

A currently certified Opeiratoir may certify on a new instrument by
completing an ISPFS approved Operator Instrumentation Class for the
new instrument.

4.5.3

Individuals not currently certified as Opeirators must complete an
Operator Class for each approved instrument.

Record maintenance and management.
It is the responsibility of each
individual agency to store performance verification records, subject records,
maintenance records, instrument logs, or any other records as pertaining to the
evidentiary use of breath testing instruments and to maintain a current record of
Operator certification.
4.6.1

It is the responsibility of the agency to see that the said records are stored
and maintained a minimum of (3) years in accordance with IDAP A
11.03.01.
4.6.1.1 Records may be subject to periodic audit by the Idaho State Police
Forensic Services.

4.6.2

The Idaho State Police Forensic Services will not be responsible for the
storage of such records not generated by ISPFS.
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Performance verifications aid the Breath Testing Specialist (BTS) and the Idaho
State Police Forensic Services (ISPFS) in determining if a breath testing instrnment is
functioning correctly. Performance verifications are performed using a wet bath
simulator perfo1mance verification solution. The solution is provided by and/or approved
by ISPFS. The ISPFS analysis establishes the target value and acceptable range of the
solutions used for the verification and includes the acceptable values on the Certificate of
Analysis for each solution. Note: The ISPFS established target values may be different
from those shown on the bottle label.
5.1

Ako-Senrnor and Lifeloc
Performalllce Veriifkatfolll

'Jfe§ting

Instrnment

5.1.1

The Alco-Sensor and Lifeloc FC20 portable breath testing instrument
performance verification is run using approximately 0.08 and/or 0.20
performance verification solutions provided by and/or approved by ISPFS.

5.1.2

The performance verification using the 0.08 and 0.20 performance
· verification solutions consist of two samples.

5.1.3

A performance verification of the Alco-Sensor and Lifeloc FC20
instruments using a 0.08 or 0.20 performance verification solution must be
performed within 24 hours, before or after an evidentiary test to be
approved for evidentiary use. Multiple breath alcohol tests may be
covered by a single performance verification. Reference 5 .1.4.1 for
clarification on the use of the 0.20 solution in this capacity.
5.1.3.l A 0.08 performance verification solution should be replaced with
fresh solution approximately every 25 verifications or every
calendar month, whichever comes first.

5.1.4

A 0.20 performance verification should be run and results logged once per
calendar month and replaced with fresh solution approximately every 25
verifications or until it reaches its expiration date, whichever comes first
NOTE: The 0.20 performance verification was implemented for
the sole purpose of supporting the instruments' results for an 188004C charge. Failure to timely perform a 0.20 performance
verification will not invalidate tests performed that yield results at
other levels or in charges other than 18-8004C.
5.1.4.1 The 0.20 performance verification satisfies the requirement for
performance verification within 24 hours, before or after an
evidentiary test at any level. The 0.20 performance verification
solution should not be used routinely for this purpose.
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5.1.5

Acceptable results for a 0.08 or 0.20 performance verification is a pair of
samples in sequence that are both within +/- 10% of the performance
verification solution target value. Target values and ranges of acceptable
results are included in a ce1iificate of analysis for each solution lot series,
prepared by, and available from, the ISPFS.
NOTE: Due to external factors associated with changing a performance
verification solution the results of the initial performance verification may
not be within the acceptable range, therefore the performance verification
may be repeated until a pair of satisfactory results are obtained. However,
ifresults after a total of three test series for any solution (equivalent to six
tests) are still unsatisfactory, contact the appropriate ISPFS Laboratory.
The instrument should not be used for evidentiary testing until the
problem is corrected and performance verification results are within the
acceptable range. The suggested troubleshooting procedure should be
followed if the initial performance verification does not meet the
acceptance criteria.

5.1.6

Temperature of the simulator must be between 33.5°C and 34.5°C in order
for the performance verification results to be valid.
NOTE: The simulator may need to warm for approximately 15 minutes
to ensure that the metal lid is also warm. If the lid is cold, condensation of
alcohol vapor may occur producing low results.

5 .2

5 .1. 7

Performance verification solutions should only be used prior to the
expiration date on the label.

5.1.8

Ab agency may run additional performance verification solution levels at
their discretion.

5 .1.9

The official time and date of the performance verification is the time and
date recorded on the printout, or the time and date recorded in the log,
whichever corresponds to the performance verification referenced in
section 5.1.3 or 5.1.4.1.

fotoxilyzer 5000/EN Performance Verification
Intoxilyzer 5000/EN instruments must have a performance verification with each
evidentiary test. If the performance verification is within the acceptable range for
the lot of solution being used, then the instrument will be approved and the
resulting breath samples will be deemed valid for evidentiary use.
5.2.1

Intoxilyzer 5000/EN performance verification is run using 0.08 and/or
0.20 performance verification solutions provided by and/or approved by
ISPFS.

5.2.2

During each evidentiary breath alcohol test using the Intoxilyzer 5000/EN,
a performance verification will be performed as directed by the instrument
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testing sequence and recorded as SIM CHK on the printout. If the SIM
CHK is not within the acceptable range for the solution lot being used, the
testing sequence will abort and no breath samples will be obtained.
5.2.3

A two sample performance verification using a
verification sohntion should be run and results logged each time a
solution is replaced with fresh solution. A 0.08 performance verification
solution should be replaced with fresh solution approximately every 100
samples or every calendar month, whichever comes first.

5.2.4

A 0.20 performance verification should be run and results logged once per
calendar month and replaced with fresh solution approximately every 25
verifications or until it reaches its expiration date, whichever comes first
NOTE: The 0.20 performance verification was implemented for the sole
purpose of supporting the instruments' results for a I 8-8004C charge.
Failure to timely perform a 0.20 performance verification will not
invalidate tests performed that yield results at other levels or in charges
other than l 8-8004C.

5.2.5

Acceptable results for a 0.08 or 0.20 performance verification is a pair of
samples in sequence that are both within +/- l 0% of the performance
verification solution target value. Target values and ranges of acceptable
results for each solution lot series are included in a certificate of analysis,
prepared by, and available from, the ISPFS.
NOTE: Due to external factors associated with changing a performance
verification solution the results of the initial performance verification may
not be within the acceptable range, therefore the performance verification
may be repeated until a pair of satisfactory results are obtained. However,
if results after a total of three test series for any solution (equivalent to six
tests) are still unsatisfactory, contact the appropriate ISPFS Laboratory.
The instrument should not be used for evidentiary testing until the
problem is corrected and performance verification results are within the
acceptable range. Follow the suggested troubleshooting procedure if the
initial performance verification does not meet the acceptance criteria.

5.2.6

The official time and date of the perfonnance verification is the time and
date recorded on the printout, or the time and date recorded in the log.

5.2.7

Performance verification solutions should only be used prior to the
expiration date as marked on the label.

5.2.8

Temperature of the simulator must be between 33.5°C and 34.5°C in order
for the performance verification results to be valid.

5.2.9

An agency may run additional performance verification solution levels at
their discretion.
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5.2.10 The BTS must set the correct acceptable range limits and performance
verification solution lot number in the instrument before proceeding with
evidentiary testing.
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Proper testing procedure by certified Operators is necessary in order to provide
accurate results. Instruments used in Idaho measure alcohol in the breath, not the blood,
and report results as grams of alcohol in 210 liters of breath.
6. 1

Prior to evidentiary breath alcohol testing, the subject/individual should be
monitored for at least fifteen (I 5) minutes. Any material which absorbs/adsorbs
or traps alcohol should be removed from the mouth prior to the start of the 15
minute waiting period. During the monitoring period the subject/individual should
not be allowed to smoke, drink, eat, or belch/burp/vomit/regurgitate.

NOTE: If a foreign object/material is left in the mouth during the entirety of the
15 minute monitoring period, any potential external alcohol contamination will
come into equilibrium with the subject/individual's body water and/or dissipate so
as not to interfere with the results of the subsequent breath alcohol test.
6. 1.1

The breath alcohol test must be administered by an Operator currently
certified in the use of the instrument.

6.1.2

False teeth, partial plates, or bridges installed or prescribed by a dentist or
physician do not need to be removed to obtain a valid test.

6.1.3

The Operator may elect a blood test in place of the breath alcohol test if
there is a failure to complete the fifteen minute monitoring period
successfully.

6.1.4

During the monitoring period, the Operator must be alert for any event
that might influence the accuracy of the breath alcohol test.
6.1.4.1 The Operator must be aware of the possible presence of mouth
alcohol as indicated by the testing instrument.,' If mouth alcohol is
suspected or indicated, the Operator should begin another 15minute waiting period before repeating the testing sequence.
6.1.4.2 If, during the 15-minute waiting period, the subject/individual
vomits or regurgitates material from the stomach into the
subject/individual's breath pathway, the 15-minute waiting period
must begin again.
6.1.4.3 If there is doubt as to the events occurring during the 15 minute
monitoring period, the officer should look at results of the
duplicate breath samples for evidence of potential alcohol
contamination. For clarification see section 6.2.2.2.
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6.2

A comp!ete breath akohoR test ind11Jldes hvo (2) valid breath samples taken
during the testing sequence and preceded by air blanks. The duplicate breath
samples should be approximately 2 minutes apart, or more, for the ASTII's and the
FC20's to allow for the dissipation of potential mouth alcohol contamination.

NOTE: A deficient or insufficient sample does not automatically invalidate a test
sample.
6.2.1

If the subject/individual fails or refuses to provide a duplicate, adequate
sample as requested by the Operator, the single test result shall be
considered vaRid.
6.2.1.1 The Operator may repeat the testing sequence as required by
circumstances.
6.2.1.2 The Operator should use a new mouthpnece for each senes of
tests.

6.2.2

A third breath sample is required if the first two results differ by more than
0.02.
6.2.2.1 Unless mouth alcohol is indicated or suspected, it is not necessary
to repeat the 15-minute waiting period to obtain a third breath
sample.
6.2.2.2 The results for duplicate breath samples should correlate within
0.02 to indicate the absence of alcohol contamination in the
subject/individual's breath pathway, show consistent sample
delivery, and indicates the absence of RFI as a contributing factor
to the breath results.
6.2.2.3 In the event that all three samples fall outside the 0.02 correlation,
and the officer suspects that mouth alcohol could have been a
contributing factor, then they should restart the 15 minute
observation period and retest the subject.
6.2.2.3.1 If the officer does not suspect that mouth alcohol was
present, and that the sample variability was due to a lack
of subject cooperation in providing the samples as
requested, then the samples can be considered valid if all
three samples are above the per se limit of prosecution.
6.2.2.4 If all three samples fall outside the 0.02 correlation, the officer
may at their discretion elect to have a blood sample drawn for
analysis in lieu of retesting the subject's breath alcohol
concentration.

6.2.3

The Operator should log test results and retain printouts, if any, for
possible use in court.
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6.2.4

If a subject/individual fails or refuses to provide a duplicate, adequate
sample as requested by the Operator, the results obtained are still
considered valid by the fSPFS, provided the failure to supply the
requested samples was the fault of the subject/individual and not the
Operator.

6.2.5

If the second or third samples are lacking due to instrument failure, the
Operator should attempt to utilize another instrument or have blood
drawn.

Idaho Breath Alcohol Standard Operating Procedure
Issuing Authorit1---ISPFS Quality Manager
Revision 2 Effective 11/01/2010
Page 16 of21

0132

Proper testing procedure by certified Operators is necessary in order to provide
accurate results.
7.1

Performance verification:
lf, when performing the periodic performance
verification, the instrument falls outside the limits of the verification, the
troubleshooting guide should be used.
NOTE: This is a guide for troubleshooting performance verifications outside the
verification limits and the procedure is recommended to streamline and isolate the
potential cause of the problem. Strict adherence to the guidelines is not required.
7.1.1

The three sources of uncertainty when performing the periodic
performance verifications are in the simulator setup and Operator
technique, the simulator performance verification solution, and the
instrument calibration itself.

7.1.2

If the first perfonnance verification is outside the verification limits, the
simulator setup and technique of the Operator performing the verification
should be evaluated. The simulator should be evaluated to ensure that it is
hooked up properly, uses short hoses, is properly warmed, is within
temperature, the Operator blow technique is not too hard or soft, and that
the Operator does not stop blowing until after the sample is taken.
7 .1.2.1 The performance verification should be run a second time
7 .1.2.2 If the performance verification is within the verification limits on
the second try, the instrument passes the perfonnance verification.

7.1.3

If the second performance verification is outside the verification limits,
then the performance verification solution should be evaluated next.
7 .1.3. l The performance verification solution should be changed to a fresh
solution.
7.1.3.2 The solution should be wanned for approximately 15 minutes, or
until the temperature is within range, and the simulator lid is as
warm as the simulator jar.
7.1.3.3 The performance verification may then be repeated.

7 .1.4

If the third performance verification is outside the verification limits, the
instrument must be taken out of service and sent to the ISPFS or an
approved service provider.

7.1.5

Upon return from service, the instrument should be recertified by ISPFS
before being put back into service.
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7.2

Thermometers:
7.2.1

If a bubble forms in the thermometer, the Operator or BTS can place the
thermometer in a freezer to draw the mercury (or equivalent) into the bulb
of the thermometer. This should disperse the bubble.
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Possession/Minors
Breath testing instruments certified by ISPFS are often used in investigating violations of
Idaho Code§ 23-949 (punishment set f01ih by LC.§ 18-1502) or Idaho Code§ 23-604
(punishment set forth by I.C.18-1502), wherein a person under twenty-one (21) years of
age is deemed to have possessed and consumed alcohol. Unlike the Driving Under the
Influence statutes and their associations with per se limits of 0.08 and 0.20, a specific
level of alcohol is not required to prove a violation of J.C. § 23-949 or§ 23-604. There is
no requirement that the State prove the person is impaired by alcohol. Rather, the
presence or absence of alcohol is a determining factor for proving the offense. Therefore,
there is a different standard operating procedure associated with this type of charge. The
main purpose of the procedure outlined below is to rule out "mouth alcohol" as a
potential contributing factor to the results given during the breath testing done for
MIP/MIC cases.
8.1

15 minute observation period: The monitoring/observation period is not required
for the MIP/MIC procedure. The duplicate samples, separated by approximately
2 minutes or more and within the 0.02 correlation, provide the evidence of
consistent sample delivery, the absence of "mouth alcohol" as well as the absence
of RFI (radio frequency interference) as a contributing factor to the results of the
breath test.

8.2

MIP/MIC requirements:
8.2.l

The breath alcohol test must be administered by an operator currently
ce1iified in the use of that instrument.

8.2.2

The instrument used must be certified by ISPFS.
8.2.2. l The instrument only needs to be initially certified by ISPFS. Initial
certification shows that the instrument responds to alcohols and not
to acetone.
8.2.2.2 The instrument used does not need to meet other requirements set
forth in previous sections of this SOP. It does not need to be
checked regularly or periodically with any of the 0.08 or 0.20
solutions.

8.2.3

False teeth, partial plates, or bridges installed or prescribed by a dentist or
physician do not need to be removed to obtain a valid test.

8.2.4

The officer should have the individual being tested remove all loose
foreign material from their mouth before testing. The officer may allow
the individual to briefly rinse their mouth out with water prior to the
breath testing.
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8.2.5

8.3

Any material containing alcohol left in the mouth during the entirety of the
breath testing sampling could contribute to the results in the breath testing
sequence. (For clarification refer to section 8 .1)

Procedure:
A complete breath alcohol test includes two (2) valid breath samples taken from
the subject and preceded by an air blank. The duplicate breath samples do not
need to be consecutive samples. The individual breath samples should be 2
minutes or more apart, to allow for the dissipation of potential mouth alcohol
contamination.
NOTE: A deficient or insufficient sample does not automatically
invalidate a test sample.
8.3 .1

If the subject/individual fails or refuses to provide a duplicate adequate
sample as requested by the operator, the single test result will be
considered valid.
8.3.1.l The operator may repeat the testing sequence as required by
circumstances.
8.3.1.2 The operator should use a new mouthpiece for each individual
and for each series of tests (i.e. complete set of breath testing
samples).

8.3.2

A third breath sample is required ifthe first two results differ by more than
0.02.
8.3.2.1 The results for duplicate breath samples should correlate within
0.02 to indicate the absence of alcohol contamination in the
subject's breath pathway (mouth alcohol), show consistent sample
delivery, and indicates the absence of RFI as a contributing factor
to the breath results.
8.3.2.2 In the event that all three samples fall outside the 0.02 correlation,
and the officer suspects that mouth alcohol could have been a
contributing factor, then they should administer a 15 minute
observation period and then retest the subject. If mouth alcohol is
not suspected, then the officer may reinstruct the individual in the
proper breath sample technique and retest the subject without
administering a 15 minute observation.

8.3.3

The operator should manually log test results and/or retain printouts for
possible use in court.

8.3.4

The instrument should not be in passive mode for the testing of subjects
for the purposes of the previous sections.
Idaho Breath Alcohol Standard Operating Procedure
Issuing Authority---~SPFS Quality Manager
Revision 2 Effective 11/01/2010
Page 20 of2l
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8.4

Passive mode:
8.4.1

The passive mode of testing using the Lifeloc FC20 or ASIII should be
used for testing liquids or containers of liquid for the presence or absence
of alcohol.

8.4.2

The passive mode can be used for screening purposes on individuals who
are required to provide breath samples whenever requested by a law
enforcement agency. Example may include but are not limited to:
probationers, work release, parolees, prison inmates, etc.

Idaho Breath Alcohol Standard Operating Procedure
Issuing Authority---ISPFS Quality Manager
Revision 2 Effective 11/01/2010
Page 21 of21
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JOHN W. 'rVALKER, P.A.,

#1512

WALKER & PATTINSON
Attorneys at Law
1208 Alturas Drive
P. 0. Box 8447
Moscow, Idaho 83843
Telephone: 208-882-4536
Facsimile: 208-882-4580
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1 .•

CLERK OF

L1\T,:\~1

,/)f--{:: D

,

Attorney for Petitioner

IN
DISTRICT
OF l'HE STATE OF~~-~~~·~"
WILLIAM TROTTIER
Petitioner,
vs.
STATE OF IDAHO
TRANSPORTATION DEPARTMENT,
Respondent.

DISTRICT
OFJLATAH
Case No.: CV-2011-1069 ·

)
)
)
)
)
)
)
)
)
)

PETITIONER WILLIAM
TR01f1'JIER'S REPJL Y BRIEF

Petitioner, William Trottier, filed with the clerk of the court his Brief on Appeal in the
above-entitled matter on December 7, 2011.
The Respondent, State of Idaho Transportation Department, filed with the clerk of the
comi its Brief on Appeal on January 6, 2012.
The Petitioner's Reply Brief is hereby submitted as follows.

I.
TROOPER SCHWECKE DID NOT HAVE LEGAL CAUSE TO STOP
PETITIONER, WILLIAM TROTTIER.
The Petitioner set forth the Statement of Facts in Petitioner's Brief on Appeal at pages 35. Petitioner relies upon the DVD, which is in evidence and shows at 02:10:30 through 02:10:55
that Petitioner legally drove his vehicle northbound on Main Street, and did not illegally operate
PETITIONER WILLIAM TROTTIER'§ REPLY BRIEF

1
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the motor vehicle or violate any rules of the road contrary to the statement of Trooper Schwecke
as contained within his Incident Report.

Petitioner asks that the above-entitled court

independently review the DVD, and specifically during the time-frame from 02: 10:30 through
02:10:55. It is the position of the Petitioner that, once the court reviews the DVD, the court will
make a determination that the conclusion of Trooper Schwecke and the Hearing Officer that
Petitioner violated a rule of the road is not supported by substantial evidence on the record as a
whole and that such a finding is an abuse of discretion.

TROOPER SCHWECKE

NOT

VAL][D MONI1'0filNG

PEfilOD FOR FIFTEEN (15) MINUTES PRIOR TO ADMJINISTERING THE BREATH
TEST TO PETITIONER, WILLIAM TROTTJlJE:R.
Petitioner's argument on this issue is contained in Petitioner's Brief on Appeal at pages
8-12.
As stated at page 4 of Petitioner's Brief: "[A] very important discrepancy exists with
regard to the timing differential between the calibration of the Lifeloc FC20 timer and the DVD.
That is, there is a two (2) minute differential between the time setting on the DVD and the
Lifeloc FC20 timer. This is important when using the time calculation with respect to the DVD.
The DVD is the timer that is relied upon for purposes of this record." Please note that at pages 4
and 5 of Petitioner's Brief on Appeal, the Petitioner points out the failure of Trooper Schwecke
to properly conduct a full fifteen (15) minute observation period prior to administering the breath
test. This failure on the part of Trooper Schwecke is in violation of the standard operating
procedures imposed by Idaho State Patrol training manuals.

For the reasons stated in the

Petitioner's Brief on Appeal, the District Court should enter a Finding and Order that the Hearing
Officer's findings are not supported by substantial evidence in the record as a whole. The
PETITIONER WILLIAM TROTTIER'S REPLY BRIEF
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Hearing Officer's decision should be vacated and the case should be remanded with instructions
to fully reinstate the operator's license of the Petitioner, William Trottier.
this

JL rAaiiY' of January, 2012.

·~ of January, 2012, I served a true and correct copy of
I hereby ce11ify that on the ~.!fray
the foregoing document by the method indicated and addressed to the following:
Mr. Edwin L. Litteneker
Special Deputy Attorney General
Idaho Transportation Department
P.O. Box 321
Lewiston, ID 83501
Mr. William Trottier
1753 East F Street
Moscow, ID 83 843

PETITIONER WILLIAM TROTTIER'S REPLY BRIEF

- - - U.S. Mail

- - - Hand Delivered

_ _ _ Overnight Mail
~~ Facsimile (208) 798-8387

")(

U.S. Mail
- - - Hand Delivered
Overnight Mail
- - - Facsimile
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SECOND
STATE

AND FOR

WILLIAlVI TROTTIER,

COUNTY

)
)

Petitioner,

)

vs.

Case No. CV-2011-1069

)
)

ORDER VACATING AND RESETTING
APPELLATE ARGUMENT

)

STATE OF IDAHO
)
TRANSPORTATION DEPARTMENT, )
)

Respondent.

)

~~~~~~~~~~~~~)

Due to a conflict in the Court's schedule, the appellate argument currently scheduled
for February 6, 2012, is VACATED and RESET to commence at 11:30 A.M. on February 16,
2012, in Courtroom #3 of the Latah County Courthouse.
DATED this

JO~

day of January 2012.

r1~

J~n R. Stegner
District Judge

ORDER VACATING AND RESETTING APPELLATE ARGUMENT - l

0141

CERTIFICATE OF SERVICE
I do hereby certify that full, true, complete and
"""''"'",_copies of the foregoing
were transmitted by facsimile to:
Edwin L. Litteneker
Special Deputy Attorney General
Idaho Transportation Department
PO Box 321
Lewiston, ID 83501
208-798-8387
John W. Walker
Attorney at Law
PO Box 8447
Moscow, ID 83843
208-882-4580

Deputy Clerk

ORDER VACATING AND RESETTING APPELLATE ARGUMENT - 2
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DISTRICT COURT

DISTRICT

STATE OF IDAH0 9
WILLIAM: TROTTIER,

THE COUNTY OF
)
)

Petitioner,

)

vs.

Case No. CV-2011-1069

)
)

ORDER VACATING AND RESETTING
APPELLATE ARGUMENT

)

STATE OF IDAHO
)
TRANSPORTATION DEPARTMENT, )
)

Respondent.

)

~~~~~~~~~~~~~-)

Due to a conflict in petitioner's counsel's schedule, the appellate argument currently
scheduled for February 16, 2012, is VACATED and RESET to commence at 10:00 A.M. on
February 27, 2012, in Courtroom #3 of the Latah County Courthouse.
"'f. rt)..
DATED this .:>
day of February 2012.

~~ '- ~A.s-

Jo~ R. Stegner
District Judge

ORDER VACATING AND RESETTING APPELLATE ARGUMENT - l
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CERTIFICATE OF SERVICE
I do hereby certify that full, true, complete and
correct copies of the foregoing
RESETTING
were transmitted by facsimile to:
Edwin L. Litteneker ·
Special Deputy Attorney General
Idaho Transportation Department
PO Box 321
Lewiston, ID 83501
208-798-8387
John W. Walker
Attorney at Law
PO Box 8447
Moscow, ID 83843
208-882-4580
on this 6 a y of February 2012.

ORDER VACATING AND RESETTING APPELLATE ARGUMENT - 2

01 4

021

NO. 16 6

FEB. 22. 2012 4:52PW· 20888

901510016

COUNTY OF LATAH

THE STATE
..LIU.Ld.JLO..JlV..I.

P.

TROTTIER~

)

Petitioner,
vs.

)

Case No. CV-2011-1069

)
)
)

APPELLATE ARGUl\mNT

ORDER VACATING AND RESETTING

)

STATE OF ID.AHO
)
TRANSPORTATION DEPARTMENT, )
)

Respondent.

)

"'--~~~~~~~~~~~~)

There being no objection from. counsel,. and good cause appearing, the appellate
argument currently scheduled for February 27, 2012, is VACATED and RESET to commence
at 10:00 A.M. on Maxch 19, 2012, the same time as the appellate argument :in CV-20111163.
.

.

~

DATED this Z-& day of Feb:ruazy 2012.

District Judge

'-'Jl.'-Jl-'ll!IJ!..\,

VACATING AND ·RESETTING APPELLATE ARGUMENT

1

01 5

0 :u

FEB. 22. 201

_,,_~,

4: 5UM12 0 8 8 ti~

CERTIFICATE

NO. 166

--~-

P. 10

SERVICE

I
hereby certify
true, complete a:nd
. oo:r:reci copies of the foregoing ~~N.~~~w

AND RESETTmn APPELLATE
we;re transmitted by :facsimile to:

Edwin L. Litteneker
Special Deputy Attorney General
Idaho Transportation
POBo~321

Lewiston., ID .83501
208-798"8387

John W. Walker
.Attorney at Law
POBox8447
Moscow, ID 83843·
208.,882w4580

ORDER VACATING AND RESETTING APPELLATE ARGUMENT

=.
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Sheryl L. Engler
Court Reporter
Recording: 2:3/2012-03-19
Time: 10:00 A.M.

John R. Stegner
District Judge
Date: Ma1'ch

2012

WILLIAM RICHARD TROTTIER,

)
)

Petitioner,

)
VS.

Case Nos. CV-2011-1069

CV-2011-1163

)
APPEARANCES:

)

)

STATE OF IDAHO, DEPARTMENT
OF TRANSPORTATION,

)
)

Petitioner present with counsel,
John W. ·walker, Moscow, ID

Respondent represented by counsel,
Edwin L. Litteneker, Deputy Attorney
General
Subject of Proceedings: APPELLATE ARGUMENT
)

Respondent.

)

This being the time fixed pursuant to order of the Court for the hearing of
appellate argument in this case, Court noted the presence of counsel and the petitioner.
Mr. Walker presented appellate argument on behalf of the petitioner. Mr.
Litteneker presented appellate argument on behalf of the respondent. Mr. Walker
argued in rebuttal. No surrebuttal argument.
Court found that the hearing officer's determination that Mr. Trottier's license
should be suspended is not supported. by substantial and competent evidence, finding
also that the DVD of the traffic stop does not corroborate the Schwecke affidavit, that it
is in stark contrast to the affidavit and; therefore, found that Mr. Schwecke's stop of Mr.
Trottier was not based on reasonable and articulable suspicion. Court further found
that the officer's conclusion that Mr. Trottier engaged in an illegal turn and failed to
maintain his lane of travel in violation ofldaho Code 49-637 is not supported by
substantial and competent evidence.
IN RE: CV-2011-1069
For reasons articulated on the record, Court remanded CV-2011-1069 back to the
hearing officer.
Terry Odenborg
Deputy Clerk
COURT MINUTES - 1
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instructed

Walker to prepare an order in accordance

its

Court
instructed Mr. Walker to prepare an order in CV-201 1163
indicating that because the Court has remanded CV-2011-1069 to the hearing officer,
any disqualification is also remanded.

for

Court requested that
. Walker present both proposed orders to Mr. Litteneker
· review prior presenting them to the
for signature.
Court recessed at 11:05 AJVL

APPROVED BY:

C~1l/iL/1\
JO N R. STEGNER
DISTRICT JUDGE

Terry Odenborg
Deputy Clerk
COURT MINUTES - 2
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IN THE DISTRICT COURT O.F THE SECOND

THE STATE

lDAHO, .liN AND iFOR

WILLIAM TROTTIER

)

Case No.: CV-2011-1069

)

Petitioner,
vs.

)
)
)

STATE OF IDAHO

TRANSPORTATION DEPARTMENT,
Respondent.

)
)
)
)
)

ORDER VACATING DRIVER'S
LICENSE SUSPENSION AND REMANDING
TO IDAHO TRANSPORTATION
DEPARTMENT WITH INSTRUCTIONS
TO REJNST ATE DRIVER'S LICENSE

On Monday, March 19, 2012. the PetJtion for Judicial Review of the Findings of Fact and
Conclusions of Law and Order issued by the Idaho Transportation Department on October 6, 2011,

in TTD File Number 657000098436, came before the above-entitled court. The Petitioner, William
Trottier, was present with his attorney, Jolin W. Walker.

The Respondent, State of Idaho

Transportation Department, \Vas represented by Edwin L. Litteneker, Special Deputy Attorney
General.
The Com! considered the arguments of the respective parties and thereafter issued a verbal
opinion from the bench. which is adopted as the Cou1t's Findings of Fact and Conclusions of Law.
NOW, THEREFORE:
lT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Findings of Fact
and Conclusions of La\v and Preliminary Order entered by the Idaho Transportation Department for
the State of Idaho in file number 657000098436 by hearing examiner Skip Carter on September 28,
20 [I are vacated and this matter is remanded to the Idaho Transportation Department with
ORDER VACATING DRIVER'S
LICENSE SUSPENSION ...
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instructions to immediately reinstate the driving pri vikges of William Richard Trottier, Idaho

license numbe
ORDER En as of this 2.VJct:fMarch. 2012.

Appro11ed as to form by:

Edwin L. Litteneker
Attorney for Respondent

ORDER VACATING DRIVER'S
LJCENSE SUSPENSION ...

1 @

CLJB:RK'S CEUTIFICATE OF SERVICE
l hereby certify thal on the-~- day of March, 2012, I served a true and correct copy of the
foregoing document by the method indicated and addressed to the following:

Mr. John W. Walker. P.A.
Walker & Pattinson
P.O. Box 8447
Moscow, ID 83843

-=--"

U.S. Mail

- - - Hand Delivered
- - - Overnight Mail
___ Facsimile
_ _ U.S. Mail
- - - Hand Delivered
_ _ _ Overnight Mail

Mr. Edwin L. Li tteneker
Special Deputy Attorney General
Idaho Transportation Department
P.O. Box 321
Lewiston, JD 83501

- - - Facsimile
~--

Mr. William Trollier

U.S. Mail
Hand
Delivered
--- - - Overnight Mail
_ _ _ Facsimile

1753 East f Street
Moscow, ID 83843

Clerk

ORDER VACATING DRIVER'S
LICENSE SUSPENSION ...

0151

LAWRENCE G. WASDEN
Attorney General
Edwin L. Litteneker
Special Deputy Attorney General
Idaho Transportation Department
PO Box 321
Lewiston, Idaho 83501
Telephone: (208) 746-0344
ISB No. 2297
Attorneys for Appellant.
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
WILLIAM TROTTIER,

)
)

Case No. CV 2011-1069

Petitioner/Respondent)
)
)
)
)
)
)

v.
STATE OF IDAHO
TRANSPORTATION DEPARTMENT,

NOTICE OF APPEAL
Fee Category: I.
Fee: Exempt - I.C. § 67-2301

Respondent/Appellant)

TO:

THE ABOVE NAMED RESPONDENT, WILLIAM TROTTIER, AND YOUR
ATTORNEY, JOHN W. WALKER, WALKER & PATTINSON, P.O. BOX
8447, MOSCOW, IDAHO 83843 AND THE CLERK OF THE ABOVE
ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1. The above named Appellant, STATE OF IDAHO TRANSPORTATION

DEPARTMENT (hereinafter referred to as "Department"), appeals to the Idaho Supreme
Court from the Order Vacating Driver's License Suspension and Remanding to Idaho
Transportation Department With Instructions to Reinstate Driver's License of the 29th

NOTICE OF APPEAL

l
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day of March 2012, entered by Honorable Judge Stegner vacating the Department's
suspension of Mr. Trottier's driving privileges.
2. This appeal is taken on issues of law and fact. It is generally submitted that
the issues on appeal will include the District Court's failure to affirm the decision of the
Department's Hearing Official, particularly in regards to the circumstances of the fifteen
minute monitoring period in connection with the administration of an evidentiary test for
breath alcohol. A more specific detailing of the issues on appeal will be supplied upon the
briefing of this matter.
3. That the Department has a right to appeal to the Idaho Supreme Court as the
state agency which originally administratively suspended the driving privileges of Mr.
Trottier and appeared through its Special Deputy Attorney General in the Petition for
Judicial Review proceedings before the Honorable Judge Stegner.
4. The order described in paragraph 1 above is an appealable order under and
pursuant to Idaho Appellate Rule 1l(f).
5. The Appellant requests the preparation of the standard reporter's transcript
from the Oral Argument on the Petition for Judicial Review held on March 19, 2012 as
defined in Idaho Appellate Rule 25(a).
6. The Appellant requests the clerk's record be prepared as provided for under
Idaho Appellate Rule 28(a)(l) including the Department's Administrative Record and the
Transcript of the Department's Administrative Hearing.
7. I certify:
(a) That a copy of the Notice of Appeal has been served on the reporter.

NOTICE OF APPEAL
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(b) That the Clerk of the District Court has been paid the estimated fee for
preparation of the reporter's transcript.
(c) That the State of Idaho is exempt from paying the estimated fee for
preparation of the clerk's record per Idaho Code Section 67-2301.
(d) That the State of Idaho is exempt from paying the appellate filing fee
per Idaho Code Section 67-2301.
(e) That service has been made upon all parties required to be served
pursuant toJdaho Appellate Rule 20.
DATED this

day of April, 2012.

Edwin L. Litteneker
Special Deputy Attorney General
Attorney for Idaho Transportation Department

NOTICE OF APPEAL
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I DO HEREBY CERTIFY that a true
And correct copy of the foregoing
Document was:
Mailed by regular first class mail,
And deposited in the United States
Post Office
Sent by facsimile
_ _ Sent by Federal Express, overnight
Delivery
Hand delivered
To:

John W. Walker
Walker & Pattinson
P.O. Box 8447
Moscow, Idaho 83843
Sheryl Engler
Certified Court Reporter
P.O. Box 8606
Moscow, Idaho 83843

On this-"'-=-- day of April, 2012.

NOTICE OF APPEAL
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

LAWRENCE G. WASDEN

December 2, 2011

SPECIAL DEPUTY ATIORNEY GENERAL APPOINTMENT

TO WHOM IT MAY CONCERN:
Edwin L. Litteneker, Attorney at Law, P. 0. Box 321, Lewiston, Idaho 83501-0321, is
hereby appointed Special Deputy Attorney General for the purpose of representing the
State of Idaho in any appeal from a hearing officer's decision in Idaho Transportation
Department District 2 filed pursuant to the authority of Idaho Code § 18-8002A,
Automatic License Suspension Program.
This letter of appointment will be included in the files of any court case, hearing, or other
matter in which he represents the State of Idaho in these appeals. This appointment is
effective through December 31, 2012.
Any courtesies you can extend to Mr. Litteneker in his conduct of business for the State
of Idaho, as my delegate, will be appreciated.
Sincerely, _

LAWRENCE G. WASDEN
Attorney General
LGW:blm

P.O. Eiox B3720, Boise, Idaho 83720-0010
Telephone: (20B) 334-2400, FAX: (20B) 854-8071
Located at 700 W. Jefferson Street, Suite ~1 O
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Walker & Pattinson
Attorneys at Law
1208 Alturas Drive
Box 8447
Moscow, Idaho 83843
Telephone: (208) 882-4536
Facsimile: (208) 882-4580
Attorneys for Petitioner-Respondent

WILLIAM TROTTIER
Petitioner-Respondent,
vs.
STATE OF IDAHO
TRANSPORTATION DEPARTMENT,
Respondent-Appellant

TO:

)
)
)
)
)
)
)
)
)
)

Case No.: CV-2011-1069

REQUEST FOR ADDITIONAL
TRANSCRIPT AND RECORD

THE ABOVE NAMED APPELLANT, STATE OF IDAHO TRANSPORTATION
DEPARTMENT, AND YOUR ATTORNEY, EDWIN L. LITTENEKER, SPECIAL DEPUTY
ATTORNEY GENERAL IDAHO TRANSPORTATION DEPARTMENT, P.O. Box 321,
LEWISTON, IDAHO, 83501, AND THE CLERK OF THE ABOVE-ENTITLED COURT:

NOTICE IS HEREBY GIVEN that the Respondent in the above-entitled appeal hereby
requests pursuant to Rule 19, I. A. R., the inclusion of the following material in the Reporter;s
Transcript and the Clerk's Record and Agency's Record in addition to that which was requested
by the Appellant, State of Idaho Transpiration Department. Any additional transcript is to be
provided in hard copy.

REQUEST FOR ADDITIONAL
TRANSCRIPT AND RECORD

01~7
1

The Appellant in paragraph 6 of the Notice of Appeal requested the following: "6. The
Appellant requests the clerk's record be prepared as provided for under Idaho Appellate Rule
28(a)(l) including. the Depaiiment's Administrative Record and the Transcript of the
Department's Administrative Hearing."
The attorney for Respondent has reviewed Idaho Appellate Rule 28, and there does not
appear to be a Rule 28 (a)(l). Therefore, for purposes of clarification, Respondent requests that
the Clerk's and Agency's record automatically include all pleadings and documents that are
contained in the Clerk's and Agency's records, including the standard records articulated in
I.A.R. 28(b)(l) and (3). By way of clarification the Respondent requests that the Clerk's record
and Agency record include, but not be limited to all documents and exhibits, including the
following:
Please see the Agency Recordfiled in CV-2011-1069 dated October 31, 2011, signed by
Beth Schiller, Idaho Transportation Department, consisting of two (2) pages and incorporated
herein as Exhibit A.
It is specifically, requested that said Agency Record include the DVD of the audio and

video that contains and memorializes the events that occurred on the evening of September 3,
2011.
Furthermore, it is requested that the transcript include the Petitioner William Trottier's
Brief filed in CV-2011-1069 on December 7, 2011; The State of Idaho Transportation
Department's Brief; and the Petitioner William Trottier's Reply Brief filed on January 11, 2012.
It is furthermore requested that the record include the Reporter's transcript of the hearing

that occurred before Administrative Hearing Examiner Skip Carter on September 26, 2011.
Furthermore, that the record include the Order entered by District Judge John R. Stegner
on March 29, 2012, and include the full court Reporter's transcript of the hearing that occurred
on Monday, March 19, 2012.
REQUEST FOR ADDITIONAL
TRANSCRIPT AND RECORD
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It is farther requested that the record include the agency record that was filed in Latah
County Case Number CV-2011-1163 signed by Beth Schiller; Idaho Transportation Department
on November 22, 2011, consisting of two (2) pages and incorporated herein as Exhibit B.
Please include the full court Reporter's transcript from the October 11, 2011 hearing
before Hearing Officer Michael Howell regarding Mr. Trottier's CDL hearing.
Fmihermore, that the record include the Petitioner William Trottier's Brief Regarding
Commercial Driver's License filed in Latah County Case Number CV-2011-1163 on January 11,
2011; the Brief of the Idaho Transportation Department filed in Latah County Case Number CV2011-1163 on February 14, 2012; and the Reply Brief and Motion for Leave to Present
Additional Evidence filed by William Trottier in Latah County Case Number CV-2011-1163 on
February 23, 2012.
It is further requested that the transcript include the Order Vacating Commercial Driver's

License Suspension and Remanding to Idaho Transportation Department with Instructions to
Reinstate Driver's License executed by Judge Stegner on March 29, 2012.
I certify that a copy of this Request for Additional Transcript has been served on the court
Reporter, Sheryl L. Engler at the Latah County Courthouse in Moscow, Idaho 83843. It is
estimated that the number of pages are less than seventy-five (75). It is noted that in the Notice of
Appeal, the Appellant, State of Idaho Transpmiation Department has stated in paragraph 7(b):
"That the Clerk of the District Court has been paid the estimated fee for the preparation of the
reporter's transcript."
I further certify that this request for additional record has been served upon the Clerk of
the District Court and upon all parties require to be served pursuant to Rule 20, including Edwin
L. Litteneker as Special Deputy Attorney General.

REQUEST FOR ADDITIONAL
TRANSCRIPT AND RECORD
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this 14th day of May, 2012.

CERTlIFICA'JfJE OF SERVICE
I hereby certify that on the 14th day of May, 2012, I served a true and correct copy of the
foregoing document by the method indicated and addressed to the following:
Mr. Edwin L. Litteneker
Special Deputy Attorney General
Idaho Transportation Department
P.O. Box 321
Lewiston, ID 83501

x

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile (208) 798-8387

Ms. Sheryl Engler
Court Reporter
Latah County Courthouse
P.O. Box 8068
Moscow, ID 83843

x

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile (208) 883-2259

Ms. Terry Odenborg
District Court Clerk
Latah County Courthouse
P.O. Box 8068
Moscow, ID 83843

x

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile (208) 883-2259

Mr. William Trottier
1753 East'F Street
Moscow, ID 83843

x

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile

·

REQUEST FOR ADDITIONAL
TRANSCRIPT AND RECORD

~4/&4Lu
ohn W. alker
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ScmLLER

ADMINHSTRAHVE ASSISTANT, DRIVER SERVICES

3311 WEST STATE STREET
POST OFFICE Box 7129
BOISE ID 83707-1129
TELEPHONE: (208) 334-8755
FACSIMILE:
(208) 332-2002

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE

STA TE OF IDAHO, IN AND FOR THE COUNTY OF LAT AH
William Richard Trottier,
PETITIONER,

CASENO ..

v.
AGENCY RECORD

STATE OF IDAHO,.
DEPARTMENT OF TRANSPORTATION,
RESPONDENT,

THE FOLLOWING IS A LISTING OF THE DOCUMENTS CONSTITUTING THE AGENCY RECORD IN THIS
MATTER:
INDEX OJF DOCUMENTS

Description

'1

Notice of Suspension
Evidentiary Test Results
Calibration Check
Instrument Operation Logsheet
Sworn Statement
Copy of Citation #ISP009843 6
Envelope from Law Enforcement Agency
Certification of Receipt of Law Enforcement
Documents
Petitioner's Request for Hearing
Petitioner's Driver License Record

Page Number
STATE'S EXHIBIT 1
STATE'S EXHIBIT 2
STATE'S EXHIBIT 3
STATE'S EXHIBIT4
STATE'S EXHIBIT 5
STATE'S EXHIBIT 6
STATE'S EXHIBIT 7
·STATE'S EXHIBIT 8
STATE'S EXHIBIT 9
STATE'S EX..YJBIT 10

1-2
3
4
5
6-9

10
11
12
13-14
. 15-18

-\

Evidence
Memorandum Opinion
Notice of Telephone Hearing

Findings of Fact and Conclusions of Law and Order
Petition for Judicial Review
ExParte Motion for Stay Pending Appeal
Order for Stay Pending Appeal
Correspondence - Transcript
Correspondence - Transcript (2)
Request for Copy of Agency Record

PETITIONER'S EXHIBIT A
PETITIONER'S EXHIBIT B

DVD

I 9-29
30-33
34-43
44-47
48-49
50-51
52
53
54-56

DATED THIS 3 lST DAY OF OCTOBER, 2011.

x5: LA.A' A4r: ~
·13eti1 Schiller _,.
Idaho Transportation Department
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BETH SCHILLER

3311 WEST STATE STREET
Box 7129
BOISE ID 83707-1129
TELEPHONE: (208) 334-8755
FACSIMILE:
(208) 332-2002
POST OFFICE

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, fN AND FOR THE COUNTY OF LATAH
)
)

William Richard Trottier,
Petitioner,
V.

State of Idaho,
Department of Transportation
Respondent.

)
)
)
)
)
)
)
)

Case No.

CV-201 1

AGJENCY RECORD

THE FOLLOWING IS A LISTING OF THE DOCUMENTS CONSTITUTING THE AGENCY RECORD IN THIS MATTER:

INDEX OF DOCU1"1ENTS
Description
Notice of Lifetime Disqualification
Request for Hearing
Notice of Telephone Hearing
Copy of Petitioner's Driver's License Record
Correspondence
Findings of Fact
Petition for Judicial Review
Exparte Motion for Stay
Order for Stay
Correspondence - Transcription Request
. Correspondence - Transcription Request (2)
Request for Copy of Agency Record

Page Number
1-3
4-7

8
9-12
13-34
35-39
40-47
48-49
50-51
52
53
54-56

DATEDTHIS22NDDAYOFNOVEMBER, 2011.

d~~h_/C
Beth Schiller
Idaho Transportation Department
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

IN THE MATTER OF THE DRIVER'S
LICENSE SUSPENSION OF WILLIAM
RICHARD TROTTIER.

)
)
)
)
WILLIAM RICHARD TROTTIER,
)
)
Petitioner-Respondent,
)
)
ST ATE OF IDAHO TRANSPORTATION )
DEPARTMENT,
)
)
Respondent-Appellant.
)
)

Supreme Court Case No. 39994-2012
Latah County Docket No. 2011-1069
CLERK'S CERTIFICATE RE: EXHIBITS

I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial
District of the State of Idaho, in and for the County of Latah, do hereby certify that the
following:
AGENCY'S RECORD
1. DVD was Exhibit A to the Idaho Transportation Department's
Administrative Record.
AND FURTHER the Transcript of the Administrative License Suspension Hearing
held on September 26, 2011, and the Transcript of the Appellate Argument held on March
19, 2012, and a will be lodged with the Clerk of the Supreme Court in accordance with
the Appellate Rules and will be lodged as an exhibit as provided by Rule 31(a)(3), IAR.
IN WITNESS WHEREOF, I h ve
set my hand and affixed the seal of
said Court at Moscow, Idaho this
ay of --""d~~=--- 2012.
Susan R. Petersen, Clerk of the
District Court, Latah County, ID

CLERK'S CERTIFICATE RE: EXHIBITS - 1
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IN THE DISTRICT COURT OF THE SJECOND JUDICKAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THIE COUNTY OF LATAH
IN THE MATTER OF THE DRIVER'S
LICENSE SUSPENSION OF WILLIAM
RICHARD TROTTIER.

)
)
)
)
WILLIAM RICHARD TROTTIER,
)
)
Petitioner-Respondent,
)
)
STATE OF IDAHO TRANSPORTATION )
DEPARTMENT,
)
)
Respondent-Appellant.
)
)

Supreme Court Case No. 39994-2012
Latah County Docket No. 2011-1069
CLERK'S CERTIFICATE

I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial
District of the State of Idaho, in and for the County of Latah, do hereby certify that the
above and foregoing transcript in the above entitled cause was compiled and bound
under my direction as, and is a true, full, complete and correct transcript of the pleadings ·
and documents as are automatically required under Rule 28 of the Idaho Appellate Rules.
I do further certify that all exhibits, offered or admitted in the above entitled cause
will be duly lodged with the Clerk of the ,Supreme Court along with the court reporter's
transcript and the clerk's record, as required by Rule 31 of the Idaho Appellate Rules.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
said Court at Moscow, Idaho this
Susan R. Petersen, Clerk of the
District Court, Latah County, ID

CLERK'S CERTIFICATE - 1
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

IN THE MATIER OF THE DRIVER'S
LICENSE SUSPENSION OF WILLIAM
RICHARD TROTTIER.

)
)
)
)
WILLIAM RICHARD TROTTIER,
)
)
Petitioner-Respondent,
)
)
STATE OF IDAHO TRANSPORTATION )
DEPARTMENT,
)
)
Respondent-Appellant.
)
)

Supreme Court Case No. 39994-2012
Latah County Docket No. 2011-1069
CERTIFICATE OF SERVICE

I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial District of
the State of Idaho, in and for the County of Latah, do hereby certify that I have mailed, by United
States mail, one copy of the Clerk's Record to each of the attorneys of record in this cause as follows:
JOHN W. WALKER
ATTORNEY AT LAW
P.O. BOX 8447
MOSCOW, ID 83843

EDWIN L. LITTENEKER
SPECIAL DEPUTY ATTORNEY GENERAL
322 MAIN STREET
LEWISTON, ID 83501

IN WITNESS WHEREOF, I
hereunto set my hand and affixed the seal of said Court at
Moscow, Idaho this ),)J~day of _ _~~~------~

Susan R. Petersen, Clerk of the
District Court, Latah County, ID

CERTIFICATE OF SERVICE
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